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J U D G M E N T

_______________


In the case:  Action for annulment of Articles 52, 54, 55, 87 and 138 of the Programme Decree of the Walloon Region of 3 February 2005 on economic recovery and administrative simplification, instituted by the non-profit organization Inter-Environnement Wallonie.

The Court of Arbitration,


Composed of the Presidents, M. Melchior and A. Arts, and the judges P. Martens, R. Henneuse, M. Bossuyt, E. De Groot, L. Lavrysen, A. Alen, J.‑P. Snappe, J.‑P. Moerman, E. Derycke and J. Spreutels, assisted by the Clerk of the Court, P.‑Y. Dutilleux, under the chairmanship of President M. Melchior,


Has given, after due deliberation, the following judgment:

*

*       *



I.  Subject of the action and procedure

By an application that was addressed to the Court by a letter registered at the Post Office on 31 August 2005 and received at the court registry on 1 September 2005, the non-profit organization Inter-Environnement Wallonie, with registered office at 5000 Namur, boulevard du Nord 6, instituted an action for the annulment of Articles 52, 54, 55, 87 and 138 of the Programme Decree of the Walloon Region of 3 February 2005 on economic recovery and administrative simplification (published in the Moniteur belge of 1 March 2005).

[…]
‑ B ‑


Regarding the request for partial waiver of action and the scope of the action


B.1. By registered letters of 20 September 2005 and 26 October 2005, the applicant organization has notified the Court that it waives its action with regard to Articles 52 and 54 and Article 138 of the Programme Decree of 3 February 2005 on economic recovery and administrative simplification.


B.2. There is nothing to prevent the Court from granting the waiver. The Court therefore examines the action only insofar as it concerns Articles 55 and 87 of the aforementioned Programme Decree.


Regarding the amendments that were made to the Walloon Town and Country Planning Code by the Programme Decree of 3 February 2005


B.3. With the insertion in the aforementioned Programme Decree of 3 February 2005 of a chapter devoted to the amendments to the Walloon Town and Country Planning Code, the Walloon Region, according to the parliamentary preparations, generally sought “to put an end to the administrative obstacles to the creation of new activities”. The objectives set forth by the Minister of Territorial Development are defined as follows: “to update the Walloon Town and Country Planning Code”, “to manage the evolution of the landscape”, “to simplify the planning instruments”, “to accelerate the procedures for the construction of large-scale infrastructures”, “to make available buildable sites of which the use is as yet undecided”, “to accelerate the procedures for granting planning permission”, “to guarantee legal certainty”, “to protect the vulnerable functions”, “to promote public participation”, and, finally, to enable the appeal authority “to hear appeals proactively” (Parliamentary Documents, Walloon Parliament, 2004-2005, no. 74‑1, Draft Programme Decree, Explanatory Memorandum, p. 1, and no. 74‑45, Report, pp. 13-15).


Regarding the challenged Article 55


B.4.1. Before its amendment by Article 55 of the Programme Decree of the Walloon Region of 3 February 2005 on economic recovery and administrative simplification, Article 34 of the Walloon Town and Country Planning Code provided:


“The deferred development zones of an industrial nature are intended for the activities referred to in Article 30, second paragraph, or in Article 31.


The zone in question contains an isolation perimeter or margin.


The operator or the security personnel may be accommodated there if the security or proper functioning of the plant so requires. The accommodation forms an integral part of the business establishment.


The development of a deferred development zone of an industrial nature is conditional upon the existence of a municipal planning scheme for the whole area.


Failing which, the deferred development zone of an industrial nature cannot be developed”.


B.4.2. The challenged Article 55 of the aforementioned Programme Decree of 3 February 2005 replaces Article 34 of the Walloon Town and Country Planning Code with the following provision:


“The deferred development zones of an industrial nature are intended for the activities referred to in Article 30 and Article 31, with the exception of agro-economic neighbourhood activities and wholesale distribution.


The zone in question contains an isolation perimeter or margin.


The operator or the security personnel may be accommodated there if the security or proper functioning of the plant so requires. The accommodation forms an integral part of the business establishment.


The development of a deferred development zone of an industrial nature is determined by the location if the area, the neighbourhood, the costs and needs of the region in question, the existing transport infrastructures, with a view to the development of the multimodal potential and of synergies with the adjacent areas”.


B.4.3. This provision was justified in the explanatory memorandum as follows:


“It was proposed to convert, by decree, deferred development zones of an industrial nature into zones for mixed economic activities and zones for economic activities of an industrial nature. Depending on its location and the neighbourhood, each zone may in fact be of a mixed nature and be subdivided into ‘subzones’, thereby being opened up for industrial and craft activities. In any case, agro-economic neighbourhood activities and wholesale distribution cannot be authorized there.


The choice of any one of the options contained in Article 30 of the Code shall be made definitively by the economic operator when he files his application for the creation of the infrastructure connected with the development of the zone proper. His choice will be determined on the basis of the location of the area, the neighbourhood, the costs and needs of the region in question, the existing transport infrastructure, with a view to the development of the multimodal potential and of synergies with the adjacent areas.


This measure will make it possible to free up buildable areas for the development of the activities of small and medium-sized businesses, and even for the establishment of profitable and job-creating industrial centres, as well as to guarantee the strategic positioning of the Walloon Region within the European Union, in accordance with the principle of economical use of the soil and protection of the vulnerable function which characterizes all the non-buildable areas in terms of town and country planning” (Parliamentary Documents, Walloon Parliament, 2004-2005, no. 74‑1, p. 28).


B.5. The applicant criticizes the challenged decree provision for abolishing the municipal planning scheme as an instrument for the development of the deferred development zone of an industrial nature, and for failing to put an equivalent document in its place. This abolition and this failure is thought to constitute a deterioration of the procedural guarantees and thus violate the standstill obligation in terms of the right to the protection of a healthy environment, as guaranteed by Article 23 of the Constitution. Furthermore, Articles 10 and 11 of the Constitution are also thought to have been infringed, insofar as the local residents of a deferred development zone of an industrial nature would not see this area being developed in accordance with the relevant standards and regulations, nor obtain an environmental impact assessment of the programming measures for the area in question, nor have any say in the way in which the area would be developed.


B.6. It ensues from the challenged Article 55 of the Programme Decree that, contrary to what its name suggests, the development of the ‘deferred development zone’ is no longer deferred: the development of the area is no longer subject, as Article 34 of the Walloon Town and Country Planning Code originally provided before it was amended by Article 55 of the challenged decree, to the adoption of a municipal planning scheme or an equivalent document. Furthermore, the use of that area which, as in the period before the amendment, remains designated for industrial construction, is extended to all economic activities, including not only industrial activities, but also crafts, services, distribution, research, though with the exception of agro-economic neighbourhood activities and wholesale distribution.


B.7.1. Article 23 of the Constitution implies, with regard to the protection of the environment, a standstill obligation, which prevents the competent legislature from substantially diminishing the level of protection offered by the applicable legislation without there being any reasons of public interest for doing so.


It needs to be investigated whether the abolition of the municipal planning scheme as precondition for the development of the areas in question and the possibility of extending the deferred development zones to other economic activities than industrial activities, without a prior assessment being required of the environmental impact of the development of those areas as a whole and without a public inquiry having to be held in that connection, infringes Article 23 of the Constitution, taking into account Articles 3 to 6 of Directive 2001/42/EC of the European Parliament and the Council of 27 June 2001 on the assessment of the effect of certain plans and programmes on the environment, and Articles 7 and 8 of the Convention on access to information, public participation in decision-making and access to justice in environmental matters, signed in Aarhus on 25 June 1998 and ratified by Belgium on 21 January 2003.


B.7.2. The aforementioned Directive 2001/42/EC concerns the environmental assessment of plans and programmes that are likely to have significant effects on the environment. According to Article 3(2)(a) of that Directive, all plans and programmes which are prepared for town and country planning or land use and which set the framework for future development consent of projects listed in Annexes I and II to Council Directive 85/337/EEC of 27 June 1985 on the assessment of the effects of certain public and private projects on the environment are subject to an environmental assessment in accordance with the requirements of the first Directive. Considering the economic designation of the areas in question, it cannot be ruled out that in those areas projects will be realized of the types referred to in Annexes I or II of Directive 85/337/EEC and that consequently the development of such areas is subject to compliance with the provisions of Directive 2001/42/EC.


Directive 2001/42/EC lays down a minimum framework for such environmental assessment. The environmental assessment must be carried out during the preparation and before the adoption of a plan or programme (Article 4, paragraph 1). The assessment involves the preparation of an environmental report that must satisfy the requirements of Article 5, consultation of the relevant environmental authorities and the public on the draft plan or programme and the environmental report (Article 6), and the obligation to take into account the environmental report and the results of the consultations during the preparation of the plan or programme (Article 8).


Article 7 of the Aarhus Convention imposes the obligation to provide opportunities for public participation in the “preparation of plans and programmes relating to the environment”. More particularly, appropriate practical and/or other provisions must be made for the public to participate, within a transparent and fair framework, having provided the necessary information to the public.


B.7.3. Under the previous legislation, the development of a deferred development zone of an industrial nature was subject to a municipal planning scheme for the whole area. Such a municipal planning scheme, even if it took the form of a simplified municipal planning scheme (Article 49, second paragraph, of the Walloon Town and Country Planning Code), was subject to environmental impact assessment in accordance with the requirements of Articles 50 to 53 of the Walloon Town and Country Planning Code, including the necessity of calling upon an approved project author, the obligation to seek the opinion of specialized authorities, the intervention of the municipal council and the obligation to organize a public inquiry. In the absence of such a municipal planning scheme, elaborated in accordance with the aforementioned guarantees, a deferred development zone of an industrial nature could not be developed.


The guarantees which the challenged provision puts in their place, more particularly the obligation of justification in the light of the elements referred to in the fourth paragraph of the challenged provision, cannot make up for the loss of the substantive and procedural guarantees that are linked to the preparation of a municipal planning scheme.


Consequently, local residents of such areas are confronted with a significant deterioration in the level of protection that was offered by the previous legislation, a deterioration which on the basis of the aforementioned provisions of European and international law cannot be justified by the reasons of public interest underlying the challenged provision.


B.8. The ground is well-founded insofar as the challenged Article 55 does not provide for an environmental impact assessment procedure that satisfies the requirements of the aforementioned Directive 2001/42/EC and of Article 7 of the aforementioned Aarhus Convention.


B.9. In order to avoid legal uncertainty, the effects of the annulled provision should be maintained as indicated in the operative part of this judgment, such in accordance with Article 8, second paragraph, of the Special Act of 6 January 1989 on the Court of Arbitration.

[…]


For those reasons,


The Court


-  Annuls Article 55 of the Programme Decree of the Walloon Region of 3 February 2005 on economic recovery and administrative simplification;


-  Maintains the effects of the annulled provision with regard to the permits which were delivered in accordance with said provision and which became effective before the date of publication of this judgment in the Moniteur belge;


-  Dismisses the action for the rest


So pronounced in French, Dutch and German, in accordance with Article 65 of the Special Act of 6 January 1989 on the Court of Arbitration, in open court on 14 September 2006.
The Clerk of the Court,
The President,

P.‑Y. Dutilleux
M. Melchior

