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Explanatory Note

This Handbook has been developed by the Regional Environmental Center for Central and Eastern Europe with the participation of the following partner organizations: American Bar Association/Central and East European Law Initiative (ABA/CEELI), European ECO Forum, the Environmental Law Association of Central and Eastern Europe and the Newly Independent States (Guta Association) and the Environmental Law Alliance Worldwide (ELAW).  Project funding was provided by the Government of the United Kingdom.  Additional financial support, including the translation of the Handbook into Russian, was provided by ABA/CEELI.  A project Steering Committee was formed to support the Handbook’s development.  Steering Committee membership was open to all UNECE member states, as well as representatives of the Partner Organizations, REC and the UNECE Secretariat.  The countries which participated in the Steering Committee included Bulgaria, Denmark, Estonia, the Netherlands, and the UK.  

The project to develop the Handbook was designed with a practical approach in mind, making use of actual cases as far as practicable.  It drew upon the experience in developing a good practice handbook on “Public Participation in Making Local Environmental Decisions” in connection with a workshop in Newcastle, UK (December 1999).  Cases were generated in several ways.  Most were developed through announcements sent through existing networks, primarily the network of government Aarhus Focal Points, and networks and databases of public interest environmental lawyers.  A number of cases from the CEE and NIS regions were generated through a Sub-Regional Case Study Development Meeting, held in Lviv, Ukraine, 4-5 June 2001.  Finally, several cases were identified through research by the authors.

The Handbook also contains an analytical part.  The framework for the analytical part was developed through numerous consultations involving the Steering Committee.  An important reference for the framework was the report, “Complaint procedures and Access to Justice for citizens and NGOs in the field of the environment within the European Union,” discussed at the EU-IMPEL Workhsop held in the Hague, the Netherlands (May 2000).  While not covering all aspects of access to justice under the Aarhus Convention, the analytical part treats some of the more significant issues, as identified in the Hague Workshop, the Sub-Regional Case Study Development Meeting, and in other relevant consultations.  Further work certainly needs to be done.  It is our hope that this document will contribute to future collaboration to develop the state of the art of access to justice in environmental matters in the UNECE region.
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Part I

Analysis

I. 
Introduction

By Stephen Stec

As stated by the Focal Point for the Aarhus Convention in Kazakstan in a note accompanying the submission of cases: “Today we may speak just about the general principles of access to justice in this or that country and compare the experience of different countries . . . [O]ne may speak only about development of the processes of democratization in court practice of . . . countries [in terms of] application of the principles of the Aarhus Convention, creation of [the] possibility of this and after [the Convention has] come into force – it will be possible to implement it and control compliance.”  This statement sums up the purpose of the present Handbook.

The pages that follow contain an assessment and analysis of various issues relating to access to justice under the Aarhus Convention, based in part on the practical cases collected in connection with this Handbook, and in part on the state of play of relevant international and domestic legal developments, including those represented by the adoption of the Convention itself.  To some extent it is necessary to apply the “spirit of the Convention” in undertaking the analysis, but as far as possible the authors have tried to be neutral with respect to the underlying policy issues, and to focus instead on the laws and rules and how they are applied in practice by courts, administrative tribunals and other fora for access to justice in specific cases.

The cases considered cover a wide range of environmental justice matters, from broad issues of fundamental rights (Hungary, Kazakstan, Slovenia) to narrow disputes over the interpretation of time limits in providing information (European Commission).  They arise out of administrative appeals, judicial appeals, mediated disputes, even labor and other matters with environmental significance.  Some of the cases show that simply by appealing to justice, you get the attention of other parties, with the result that you might settle the matter (Hungary).  Other cases demonstrate that even where you lose your case, it might be a victory in the long run (Austria, Germany, Kazakstan).  Some cases highlight the fact that the possibility of access to justice influences behavior in indirect ways; proponents of activities with questionable environmental impacts are much more careful to act where justice is a real possibility.  Where justice is elusive, powerful interests are much more likely to ignore legal requirements.  An unfortunately common practice that has given rise to a disproportionate number of cases is so-called “land grabs” by organized crime elements in public parks and other protected nature areas (Armenia, Georgia, Moldova, Russian Federation).  Still other cases highlight the difference in the outcome were the Aarhus Convention in force (Belgium, Georgia).  A number of cases demonstrate the different standards that tribunals employ in reviewing the actions of authorities (Lithuania, UK).  Finally, by noting the reactions to the results reached in disputes, the sometimes unrealistic expectations relating to access to justice are revealed (Yugoslavia).

The pros and cons of different approaches towards access to justice have been discussed in other fora. For example, a report discussed at a workshop on access to justice in environmental matters on the European Union level, held by the EU-IMPEL network, 10-11 May 2000, in the Hague
 set forth some of the pros and cons of broadening or limiting access to justice to actors who aim to protect the environment.
  The coming into force of the Aarhus Convention, however, makes some of these discussions obsolete.  The approach of this Handbook is to consider the obligations of the Convention and how they might be enforced or upheld through complaints procedures and other means for access to justice.  Using the example given, the pros and cons of broadened standing for NGOs in environmental matters is not a subject of this Handbook, since the Convention accepts broader standing.  With respect to that subject, therefore, this Handbook focuses on the rules with respect to broader standing, and the application of those rules in particular circumstances.

In dealing with these and other issues, we hope to raise them for consideration by Parties to the Convention in the adoption of implementing legislation and in the development of rules of court and rules of practice of other tribunals and similar bodies.  We hope that an exchange will be fostered resulting in the development and broad adoption of best practices in the field of access to justice in environmental matters in the UNECE region. 

A.Environment and Democracy

In the UN/ECE region, a “giant step forward”
 in the quest of strengthening citizens’ environmental rights is the adoption of the Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters (Aarhus, 1998).  As an ambitious venture in the realm of “environmental democracy”
, its three pillars (A to I, PP and A to J) are rooted in Principle 10 of the Rio Declaration.
  It is a new kind of environmental agreement, in that it regulates the relationship of a government to its people, rather than particular activities harmful to the environment.  It is thus not only an environmental agreement, but an agreement about government accountability, transparency and responsiveness,
 sharing elements in common with conventions in other areas of law. 


In recent years events have given rise to an understanding that environmental protection and environmental law are major engines for transition to a civil society.
  Environmental issues are a motivating factor for change.  On a basic level, the right or duty of persons to take action to protect the environment is deeply entangled with the fundamental rights of expression, information, assembly, association, etc.  The popularity of environmental issues brings attention to the natural connection between the basic freedoms whose exercise helps to achieve environmental protection goals, and democratization in the larger sense, including reform of particular institutions and processes, placing those reforms in a positive light.  These issues find expression in the three pillars of the Aarhus Convention.

All three pillars of the Convention contribute to the democratization of society, but the first two pillars cannot stand without being backed up by access to justice, that is, by the means to elaborate, institutionalize and enforce the norms contained in the access to information and public participation pillars through recourse to the law.  Thus, the Aarhus Convention requires Parties to meet or exceed minimum standards for a basic framework of administrative and judicial process to guarantee environmental justice with respect to the matters under the Convention.  By involving administrative and judicial matters, the Aarhus Convention in turn invokes two basic elements of democratic government, separation of powers and the rule of law, which in turn find institutional expression through an independent judiciary and a responsibly administered government.


1.
Environment and Justice


In environmental protection, inadequacies in the system of administrative and judicial review come to the fore quite readily, due to the level of civic activism.  As obstacles are encountered resort is given to mechanisms for the administration of justice, and this kind of occurrence is growing in frequency.  Ultimately the call for access to justice is an indication of the interest of the public to take steps towards protection of the environment, preferably in partnership with authorities, but sometimes in spite of the action or inaction of authorities.   

Whereas a generation ago environmental cases in the courts outside of a handful of countries were virtually unheard of, today courts and administrative tribunals are hearing more and more environmental cases.  In such a way, the recognition of the link between environmental rights and more general notions of justice has passed from the academic literature into jurisprudence and practice.  As a matter of domestic environmental law access to justice is becoming more and more commonplace.
  It is perhaps no surprise, therefore, that the term “access to justice” has seen increasing use in the context of international environmental law, and in particular in the context of instruments concerned with the relationship between the state and the public.  

During the negotiation of the Aarhus Convention,
 many of the delegates questioned the merit of considering access to justice as a separate pillar of the convention.  They pointed out that “access to justice” is nothing more than a guarantee of the “normal” functioning of administrative and judicial procedure.  According to this argument, if there would be a need to implement reforms because of a lack of proper functioning of such procedures, the way to do so would be through horizontal reform of constitutional civil, administrative and criminal law and procedure.  But other delegates pointed to the importance of backing up rights with procedural and substantive guarantees in the field of environmental protection now, rather than waiting for horizontal reforms.  These delegates recognized that for the public it is of the utmost importance to recognize the so-called “third pillar” of the convention at every turn.  


The negotiations revealed further that there has been a tendency to confuse two aspects of access to justice.  The first is a threshold issue – under what circumstances a person has standing to invoke substantive and procedural guarantees.  This issue is quite separate from the question as to what procedures and remedies should be available once it has been determined as a matter of law that a person has a right.  The latter is the second part of the access to justice pillar.  Countries that have a legal tradition or constitutional prerequisite requiring subjective rights to be impaired prior to resort to judicial remedies may have trouble with the first aspect of access to justice – for example, with respect to the recognition of subjective rights arising out of the declared or purported interests of environmental organizations.  Other countries with more idealistic but less strictly implemented legal traditions may have no trouble recognizing broad concepts of rights and interests, but may have trouble with the notion that in a given case such recognition may result in strict application of norms and remedies.  Thus, starting from two quite different points, we may arrive at opposition to the notion of “access to justice” in the field of public participation in environmental protection – on the one hand because it extends spheres of rights into heretofore uncharted territories, and on the other hand because it requires all rights to be taken more seriously.  In both cases it is restricting the freedom of governments to act without criticism and oversight, and is further extending the scope of the law over citizen-state interaction.  The fact that access to justice spells trouble to such strange bedfellows ought to cause us to take a closer look at what is really at work.


To the extent that environmental protection serves as a motivation for persons to use the law or to improve the definition of rights, it helps to promote and to uphold the rule of law.  Moreover, through resort to the courts the power and independence of the judiciary are tested.  The focus on justice in the growing body of international environmental law is another indication of the role of environmental protection in empowering the people and in making authorities more accountable.  Furthermore, the connection between environmental and other rights means that, if citizens fight for environmental justice with respect to access to information or the right to take part in decisionmaking, this can only have a positive impact on the ability of the public to make use of the same mechanisms for other purposes.  


Access to environmental justice is one of the major issues facing the world today and will be on the agenda at the World Summit on Sustainable Development, in Johannesburg in 2002.  The relationship of access to environmental justice to sustainable development is more and more apparent. Whereas sustainable development seeks to integrate environment and development,
 it is a mistaken view that in any confrontation between environment and development, development naturally prevails.  On the contrary, the notion that international environmental law has special characteristics has been recognized,
 and these special characteristics have application in other areas of domestic and international law. Thus, rather than the defeat of environmental law by development law, the emerging concept of sustainable development signifies the transfer of environmental law principles onto other fields of law, and the gradual “greening” of – not only development – but many processes.  

As Fitzmaurice has said, “International environmental law is one of the most energetic fields of international law.  It appears that its contribution to international law will continue.”
  Environmental law has a role to play in the development of domestic law and practice as well, especially in the contexts of human rights, sustainable development, and intergenerational equity. 
  Access to justice under national practice and the Aarhus Convention will prove to be one of the major engines of the development of the law of  sustainable development on the domestic and the international levels.

B.
The Rights-Based Approach

The objective of the Aarhus Convention is found in its first article.  Article 1 states:

In order to contribute to the protection of the right of every person of present and future generations to live in an environment adequate to his or her health and well-being, each Party shall guarantee the rights of access to information, public participation in decision-making, and access to justice in environmental matters in accordance with the provisions of this Convention.

This is the clearest statement in international law to date of a fundamental right to a healthy environment.
 It is written in a way that refers to such a preexisting right.  As long ago as 1992, the Rio Declaration stated that human beings “are entitled to a healthy and productive life in harmony with nature,” but this concept has been continually built upon by a succession of domestic and international legal and political developments linking well-established rights, such as the right to life and the right to health, with the requirement of a healthy and well-conserved environment.
 

While referring to the right to a healthy environment, the Aarhus Convention is primarily about the mostly procedural rights of access to information, access to decision-making and access to justice.  Article 1 instructs Parties in how to take steps to guarantee the basic right of present and future generations to live in an environment adequate to health and well-being.  In so doing it establishes the linkage between practical, easily understandable rights, such as those relating to information and decision-making, and the harder-to-grasp complex of rights included in the right to a healthy environment.
 As seen in the preamble, the Aarhus Convention forges links between the development of one set of human rights, in particular those relating to the basic conditions of life, including the environment, and another set of human rights, those relating to human self-fulfilment, expression and action.  By harnessing the energy of public participation, society can do more to stop environmental degradation and can work towards sustainability. 

Article 1 also concretizes the role of the State in helping to reach this goal.  Under the framework of the Aarhus Convention, it is up to the Party to provide the necessary administrative, legal and practical structures to guarantee the rights of access to information, public participation in decision-making and access to justice in environmental matters.  This represents a new approach to the role of the State.  Instead of solving all of society’s problems itself, the State acts as a sort of referee in a process involving larger societal forces, leading to a more organic and complete result.  This notion of the role of the State is increasingly replacing the discredited notion that society’s problems can be solved through engineering by experts.  

According to this view, once transparent and fair processes have been worked out, the main role of the State is to provide the necessary guarantees to maintain the framework.  The Aarhus Convention provides a set of minimum standards to Parties to guide them in how to protect the right to a healthy environment.  The obligations of the Convention must be considered in this light – not as commitments among nations for the promotion of good neighbourly relations, but as valuable tools for contributing to the basic welfare of the people.  

The main mechanism for guaranteeing the rights contained in the Convention is the access to justice pillar.  By backing up the procedural and substantive rights concerning access to environmental information and public participation in environmental decision-making with legal, institutional and other guarantees, Parties will provide the structure for discharging their awesome responsibility to help the people to overcome the formidable challenges of the times. 

C.
The Access to Justice Pillar

Article 9 contains the provisions for the third “pillar” of the Convention, on access to justice.  Under the Convention, “access to justice” means that members of the public have legal mechanisms that they can use to gain review of potential violations of the access-to-information and public participation provisions of the Convention as well as of domestic environmental law. 

1. Purpose of access-to-justice pillar

The rationale behind the access-to-justice pillar of the Convention is to strengthen access to environmental information, environmental decision-making, implementation and enforcement by enabling citizens to invoke the power of the law. Access to justice creates a level playing field and helps ensure consistent and effective implementation of the Convention’s access-to-information and public participation provisions. In addition, the public’s ability to help enforce environmental law adds important resources to government efforts. 

2. What is access to justice under the Convention?

Access to justice under the Convention means that the public has the ability to go to court or another independent and impartial review body to ask for review of potential violations of the Convention. The Convention’s access-to-information and public participation provisions create certain rights and obligations. The access-to-justice provisions establish that not only Parties, but also individuals and NGOs as members of the public can enforce the Convention.

Access to justice under the Convention applies primarily to the access-to-information provisions of article 4 and the public participation in decision-making provisions of article 6. However, it may also apply to “other relevant provisions.” How the scope of the access-to-justice provisions can be interpreted beyond articles 4 and 6 is discussed below. The access-to-justice provisions also apply to members of the public seeking review of violations of domestic environmental law. Parties have flexibility in how they implement this requirement, but the general obligation allows the public to challenge “acts and omissions” by both private persons and public authorities.

The access-to-justice provisions provide a level of standing to go to court or another review body, to individuals and NGOs. The Convention provides slightly different guidance on standing depending on the type of review requested.

The Convention sets certain requirements for access-to-justice procedures. They must be fair, equitable, timely and not prohibitively expensive. They must also provide adequate and effective remedies and be carried out by independent and impartial bodies. The Convention further requires information on access-to-justice procedures to be disseminated and encourages the development of assistance mechanisms to remove or reduce financial and other barriers.

Other provisions of the Convention are relevant to interpreting a Party’s access to justice obligations.  These include provisions of Article 3, General Provisions, especially paragraph 1 on ensuring compatibility and a proper framework for implementation, paragraph 4 on the recognition of environmental groups including NGOs, paragraphs 5 and 6 which establish that the Convention is a “floor, not a ceiling,” paragraph 8 prohibiting retribution for the exercise of Aarhus rights, and paragraph 9 on non-discrimination.

A chart of access to justice issues under the Convention is attached to this Handbook.

3.
Implementing access to justice

The main elements of article 9 on access to justice can be seen in the following table. 

	Article 9
	General requirements
	Implementation guidance



	
	A system to provide review of public authority decisions based on articles 4 and 6 and other relevant provisions

A system to provide citizen access to review so as to challenge violations of domestic environmental law.


	· Ensure availability of independent and impartial review bodies, including courts

· Develop clear rules concerning standing of individuals and NGOs to access judicial and other review for violations of the Convention and for violations of domestic environmental law

· Develop adequate remedies, such as injunctive relief

· Establish mechanisms to provide public with information on access-to-justice procedures

· Develop assistance mechanisms for public in accessing review procedures


Paragraph by paragraph, the obligations are as follows.  

	Provision
	Obligation
	Implementation elements



	Article 9, paragraph 1


	Provides review procedures relating to information requests under article 4.


	· Judicial or other independent and impartial review

· Additional expeditious and inexpensive reconsideration or review procedure

· Standing requirements

· Binding final decisions

· Reasons for decision in writing



	Article 9, paragraph 2


	Provides review procedures relating to public participation under article 6 and other relevant provisions of the Convention. 


	· Judicial or other independent and impartial review

· Possibility for preliminary administrative review procedure

· Standing requirements



	Article 9, paragraph 3


	Provides review procedures for public review of acts and omissions of private persons or public authorities concerning national law relating to the environment. 


	· Administrative review procedures

· Judicial review procedures

	Article 9, paragraph 4


	Minimum standards applicable to access-to-justice procedures, decisions and remedies.


	· Adequate and effective remedies, including injunctive relief

· Fairness

· Equity

· Timeliness

· Not prohibitively expensive

· Record decisions in writing

· Publicly accessible decisions



	Article 9, paragraph 5


	Requires Parties to facilitate effective access to justice 


	· Information on access to administrative and judicial review procedures

· Appropriate assistance mechanisms to remove or reduce financial and other barriers to access to justice





The cases generated in connection with the Handbook cover a wide range of problems and solutions relating to access to justice in relation to the Aarhus Convention (of course it is not possible to speak of access to justice underthe Convention, as it only will come into force in October 2001).  They deal with complaints and disputes arising out of the handling of information requests (9.1), those arising out of the substance and procedure of environmental decision-making and other matters (9.2), and attempts by members of the public to use various legal tools to enforce environmental law (9.3).  They also deal with the kinds of matters that might be referred to as administration of justice, that is the minimum standards for due process that are covered by Article 9.4.  Specific lessons that can be learned from the case studies in connection with these provisions are drawn out in the following sections of the Handbook.

D.
Main Questions

The analytical part of the Handbook discusses specific issues with respect to implementation of the access to justice obligations of the Convention, drawing upon, analyzing and evaluating the results of the case studies as much as possible.  While an attempt was made to identify case studies on as many aspects of access to justice in relation to the Aarhus Convention as possible, not all such aspects are covered by practical case examples.  Thus, the analysis also relies upon the authors’ experience and expertise in relevant matters.

The main issues to be covered in the following pages include those relating to the specific guarantees of substantive and procedural rights under the other articles of the Convention, as well as the opportunity of the public to enforce environmental law, and the due process and other standards invoked by the Convention.  They can be summarized as follows:

· The meaning of a right to a healthy environment and its relation to access to justice under the Aarhus Convention

· Institutions for guaranteeing access to justice – administrative, judicial and other

· How to ensure access to justice in connection with access to environmental information

· How to ensure access to justice in connection with public participation in environmental decision-making

· Options for implementing the public’s right to enforce environmental law

· Ensuring the availability and enforcement of full and effective remedies

· Reducing costs and eliminating other financial barriers to access to justice

· Providing the basis for proper administration of justice

· Limiting the misuse of legal process

II. 
Rights and Duties with respect to a Healthy Environment

By Stephen Stec

A.
A basic right to a healthy environment in Europe?


In the 1998 publication, “Doors to Democracy,”
 a survey of trends and practices in public participation in environmental decision-making in most of the UNECE region, a large number of countries were found to have a constitutional right to a healthy environment.
   Within Europe, the regional differences were remarkable.  Four out of five jurisdictions in the Newly Independent States, 12 out of 17 jurisdictions in Central and Eastern Europe, and a substantially lower proportion of countries in Western Europe had such a right.
  Naturally, there is a correlation between the age of a constitution and whether it contains such a right.  Most constitutions from the CEE and NIS countries are of recent vintage, whereas Western European constitutions tend to be significantly older. 

 However, the formulation of the right is also influenced by historical factors.  The formulations used in Belarus, Ukraine, Russian Federation and Moldova, for example, for a constitutional or statutory right to a healthy environment include specific rights of access to environmental information and to compensation caused by violation of the right to a healthy environment. These issues were at the heart of the aftermath of Chernobyl. While the catastrophe itself was caused by human error, the consequences were horribly compounded by official denial and secrecy. The inadequacy of attempts to properly address the problems caused thereby through some form of compensation was a major issue surrounding the Soviet Union’s collapse. Thus, these provisions generally date from the period 1991-92, or are modeled after constitutions from that period. 


The Pan-European volume of “Doors to Democracy” included the following overview:


The meaning and content of a right to a healthy environment are at the heart of the debate concerning the achievement of environmental justice. The situation is chaotic. Older and more Western constitutions do not include this right, while newer and more Eastern constitutions do. Poland, which revised its constitution in 1997, replaced its right to a healthy environment with the principle of sustainable development, which might be seen as a reflection of its movement towards the West. Several Western countries chafe at the thought of a right to a healthy environment, since they anticipate it would open the floodgates to lawsuits. In the meantime, several significant cases have arisen in which the right to a healthy environment has been considered.
 

The content of such a right is by no means settled. A number of courts in many parts of the world have given interpretations to the meaning of a right to a healthy environment.  Courts have affirmed the right to a healthy environment in the Phillippines, Costa Rica, Argentina, Chile, Ecuador, Peru, India and Pakistan.
   Fitzmaurice, for example, sketches three main schools of thought relating to the right to a healthy environment.
 The WCED Legal Experts Report in 1986 stated that it was not yet a well-established right.  Not much progress appears to have been made since then.  The same conclusion has been reached in V. Koester, "Aarhus-konventionen om ‘borgerlige rettigheder’ pa miljoomradet - isaer i et menneskerettighedsperspektiv" (The Aarhus Convention on "civil rights" with regard to the environment - particularly in a human rights perspective), Juristen (1999), pp. 103-115.  See also the United Kingdom Government’s interpretative statement on article 1 issued at the Aarhus Conference.

In Europe the picture is not so clear, but a definite movement towards recognition of a right to a healthy environment in one form or another can be seen.  Jurisprudence in Belgium,
 Slovenia, Hungary and Georgia has considered the right and begun to define it.  In the Lopez Ostra case
 and Guerra v. Italy (discussed below) the European Court of Human Rights has begun to define environmental rights on the basis of the “right to respect for private and family life, and for home” found in Article 8 of the European Convention on Human Rights. In Lopez Ostra, the failure of the authorities to provide adequate protection against environmental pollution, by allowing a waste-treatment plant in a town with a heavy concentration of leather industries to be operated without a license in the vicinity of the applicant’s home, was found to interfere with this basic right of the affected family.  Thus, the right to “home” in Europe begins to approach the various definitions of the right to a healthy environment as it is being shaped by jurisprudence in other parts of the world.  

In at least one of the cases reported the connection between basic rights and environmental rights has been made. In the Vake case from Georgia, the court appeared to be disposed towards accepting the arguments of the plaintiff that illegal activities affecting the natural heritage of the people were human rights violations under the Georgian Constitution. Unfortunately, the case was withdrawn due to threats to the plaintiff and his family before a final decision upholding the arguments could be made.

B.
The Social Right to a Healthy Environment

The notion that the right to a healthy environment is a social or collective right may be behind the decision of the Constitutional Court of Slovenia in the case re National Association of Ecologists, Decree no. U-I-30/95-26, 1/15-1996).  Social or collective rights can sometimes be identified by the emphasis on duties that correspond to the rights (that is, duties other than the general duty to refrain from infringing the rights of others).  In this case, the Constitutional Court had to interpret the constitutional right for a healthy environment found in Article 72 of the constitution, in order to determine whether the plaintiffs (NGOs and individuals) had a right to challenge the legality of a development plan for a small enterprise zone near an environmentally sensitive area.

The standing of the NGO was recognized on the basis of the Environmental Protection Act, which imposes a duty on professional and other NGOs for environmental protection, to protection the environment.  Thus, the NGO in question, as its statute defined it as a qualified professional association, had a legal interest in defending the environment in this case.  While this is in itself significant to the question of open standing for NGOs, the more interesting standing question related to the individuals.  In interpreting Article 72, the Constitutional Court held that all persons have an interest in preventing damage to the environment, and that this interest is not limited to the area where they reside, but encompasses a broader area.  The specific reference to an interest to prevent damage to the environment is reminiscent of the notion of a duty to protect the environment, and the necessity of providing legal means for the discharge of such a duty.

A case from Georgia has raised another interesting aspect with respect to rights and duties with respect to nature.  Under some legal systems, the traditional approach to nature was to treat it as consisting of specific natural resources to be exploited.  Nature protection often took the form of a kind of “sustainable use” of such resources in principle, whereas the reality was often of unrestricted exploitation.  This approach may be at the base of the interpretation of the Georgian constitutional provision concerning a basic human right to use the natural environment, as well as the right to live in a healthy environment.  In one of our cases, citizens invoked the right to use the natural environment as a means of resisting the dedication of certain territories as national parkland, claiming that the nature protection regime would prevent them from using the land.  While in some cases, such a provision may indicate a conflict between traditional practices and the increasing value of undisturbed nature, in the Georgian case it appears to be based on a desire to preserve opportunities for illegal exploitation.  This in turn raises the question of the difficulty in protecting the environment when people have trouble meeting basic economic needs.

C.
The Duty of Authorities to ensure an objectively high level of protection

The“Protected Forests” case
 before the Constitutional Court of Hungary
 had its genesis in the process of privatization of nationalized property following the changes in 1989.  See the case study in the “Other Cases” section for further details. The case concerned the constitutionality of an amendment of a 1992 law on the privatization of agricultural land that had the effect of “reprivatizing” land that had previously been declared protected.  The Court examined two constitutional provision. The first of these constitutional provisions, Article 18 is a rather conventional declaration of the right to a healthy environment.  The second, Article 70/D, provides for a human right to the highest possible level of physical and spiritual health.  In a well-reasoned decision, the Hungarian Constitutional Court interpreted these two constitutional rights as “third-generation” constitutional rights.  Thus, taken together they were declared by the court to be neither collective nor individual rights.  While not basic rights, neither did they simply impose a constitutional task onto the state that the state could implement freely as it wished.  In choosing the term “third generation constitutional right,” the Court drew an analogy to the right to life, on the basis that environmental resources are limited, most environmental damages are irreversible, and the environment is the basis for all life.  Articles 18 and 70/D must therefore be interpreted, in the opinion of the Court, in a way that places an obligation on the state to provide legal and institutional guarantees for an objectively high level of environmental protection..
  Thus, if at any time the state guarantees a certain level of environmental protection, it cannot be withdrawn arbitrarily.  Such protections can only be diminished in proportion to upholding other constitutional rights or values.  This furthermore implies, in the Court’s view, that the rights found in the constitution can in an appropriate case be the basis of a cause of action to require the state to maintain high objective standards of environmental protection.  The fact that no provision had been made in the amendments to offer such a level of protection once the forests would have passed into private hands was evidence that the state had failed in its basic responsibility for ensuring an objectively high level of environmental protection.  Thus, the court invalidated the amendments.


The third generation constitutional right gives some constitutional substance to the state duty -- that is, there is some oversight by the people as to how the duty is carried out.  The Hungarian court drew a parallel between the right to environment and the right to life, implying that in certain cases individuals could enforce the state’s obligation to provide conditions necessary for life.  This outlook can find support in Ukraine, where a constitutional scholar has stated that the fact that the right to environment is a “social intention” rather than an individually enforceable right is not an obstacle to securing such a right through the constitution.
  The right to a healthy environment, according to this view, is “actually the right of an individual to demand the maintaining of ecological standards, set up by law.”
 Through appeal to such third-generation constitutional rights, the public thus may influence particular objective means for environmental protection.  


The Hungarian Constitutional Court is a particularly active one.  One reason for this is the extremely liberal rules for standing before the court.  Any individual may bring an action before the court to challenge the constitutionality of an existing or newly enacted law at any time, regardless of case or controversy requirements.
  Thus, in the “Protected Forests” case the initiator of the suit -- an unnamed group of environmentalists -- stands far in the background of what is in fact a declaratory judgment.  The manner by which this case interpreting the right to a healthy environment came before the Hungarian Constitutional Court bears comparison with the Lopez Ostra case before the European Court of Human Rights (discussed below).  The two cases reach a similar result with respect to the level of environmental protection that authorities are required to afford, but one case arose out of an individual and contested claim for liability, while another arose out of a generalized petition for a declaratory judgment.  Hungary’s open standing provision allows for quick, direct and inexpensive access to the Constitutional Court.


An understanding of the right to a healthy environment that is somewhere in between a general collective or social right, and a duty to ensure an objectively high level of environmental protection, arises out of jurisprudence in Belgium.  There, the Tribunal of First Instance of Antwerp considered a case where citizens brought an action to prevent the operation of a waste incinerator.
  The judge sustained the action.  In dismissing a third party claim in the same case, the judge later drew out the relationship between his decision and the right to a healthy environment, stating:

[I]f the government, in the implementation of its policy, comes into conflict, or threatens to come into conflict, with the fundamental rights of the citizens to a dignified existence in a healthy and safe environment, it must review this policy because the government should not seek legitimacy in itself, but in the promotion, safeguarding and protection of the interests of its citizens, whose health and safety it should give priority.

The judge was considering a decision that flew in the face of various expert reports and the findings of a committee led by a respected professor.  Under such circumstances, the decision to permit the operation of the incinerator was held to be a violation of the right to a healthy and safe environment.  Furthermore, the standing of the citizens to bring the action in the place of the authorities who failed to act was discussed in terms of the right to a healthy environment.   According to the judge the statutory developments in Belgium that granted standing to NGOs in environmental matters (discussed below in Part VI) helped to shape the meaning of the right to a healthy environment by defining the terms of “action” of members of the public in defense of environmental issues.  The New Municipal Act, Article 271, furthermore, gave a right to citizens to take up municipal matters where the authorities failed to act.  These provisions together were held to grant standing to ordinary citizens to bring forward environmentally-related matters where municipal authorities do not act.

D.
The Right to Respect for Private and Family Life, and for Home

In the Lopez Ostra case from Spain, and more recently in the case of Guerra v. Italy, the European Court of Human Rights in Strasbourg has interpreted the 'right to respect for private and family life, and for home' found in Article 8
 of the European Declaration on Human Rights
 to reach a similar result. These cases involved dereliction of duty with respect to environmental protection obligations in which people suffered actual or potential harm.  In Lopez Ostra, the Court found a local authority liable for failing to offer a level of environmental protection to a family exposed to ill effects from industrial waste inadequately treated at an unlicensed waste treatment plant in the vicinity of their dwelling. Guerra v. Italy concerned the direct effect of toxic emissions on applicants’ right to respect for their private and family life.  As in the Lopez Ostra case, the applicants complained not of an act by the State but of its failure to act. However, in this case the failure did not concern control of activities with potential environmental effects, but the failure to provide information about the public risks associated with a factory producing fertilizers and organic compounds. The court had to ascertain whether the Ministry for the Environment and Ministry of Health had jointly adopted conclusions on a safety report submitted by the factory in the applicants’ neighborhood.  While they had provided the prefect with instructions as to the emergency plan, which he had drawn up in 1992, and measures required for informing local population, the District Council concerned had not by 7 December 1995 received any document concerning the conclusions. 

The Court held that the object of Article 8 was essentially that of protecting individuals against arbitrary interference by public authorities; it did not merely compel the State to abstain from such interference.  In addition to that primarily negative undertaking, there might be positive obligations inherent in effective respect for private or family life.  Severe environmental pollution might affect individuals’ well-being and prevent them from enjoying their homes in such a way as to affect their private and family life adversely.  The applicants had waited, right up until production of fertilisers had ceased in 1994, for essential information that would have enabled them to assess risks they and their families might run if they continued to live at Manfredonia, a town particularly exposed to danger in event of an accident at factory.  By the failure to take action the Respondent State had not fulfilled its obligation to secure applicants’ right to respect for their private and family life, and thus had violated Article 8.


Against this background it is interesting to reconsider Poland’s shift from a right to a healthy environment to a principle of sustainable development. Does the latter formulation provide the same substantive guarantees as found in the Hungarian and ECHR cases? If not, is this against the comparative international trend demonstrated by those cases? Has the change made it necessary for Polish citizens to appeal to Strasbourg for the same level of protection? These are questions which cannot be answered at present.
 

See box.
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Environmental Human Rights Protection in the European Court of Human Rights

By Andriy Andrusevych

The European Court of Human Rights serves as a supranational judicial body for the protection of human rights, provided by the Convention for the Protection of Human Rights and Fundamental Freedoms of 1950. The Convention empowers the Court to receive applications from any person, non-governmental organisation or group of individuals claiming to be the victim of a violation by a state-party of the rights set forth in the Convention. 

Although this represents a unique opportunity for individuals to seek protection of their rights, the jurisdiction of the Court extends only to matters concerning the interpretation and application of the Convention and the protocols thereto. Thus, access to the Court is quite limited, especially with regards to environmental matters, as the text of the Convention does not contain an explicit reference to the environment.

Nevertheless, the case law of the European Court of Human Rights shows that the Court can give standing and recognize a breach of human rights resulting from severe environmental pollution. The Court has clearly admitted the link between environment and human rights although it was not proclaimed by the Convention itself. The Court reiterated many times that “the Convention must be interpreted in the light of present-day conditions and it is designed to safeguard the individual in a real and practical way as regards those areas with which it deals”. (See, mutatis mutandis, Airey v. Ireland (A/32): 2 E.H.R.R. 305, para. 26).

Thus, while the Aarhus Convention access to justice provisions directly govern environmental matters, they are not covered by the European Convention of Human Rights. One must either use “procedural” rights provisions (as article 6 of the European Convention of Human Rights – right to a fair trial), which give access to the Court regardless of the substantial matter of the suit, or interpret specific rights so as environmental concerns are taken into account, such as article 8 (right to respect for private and family life), article 10 (freedom of expression) and article 2 (right to life). If national authorities fail to provide appropriate mechanisms for access to courts in environmental matters, one should be aware of the available possibilities to go to the European Court of Human Rights.

Although latest theoretical developments argue that right to healthy environment is directly linked with the right to life (as Stockholm Declaration Principle 1 envisaged so), the European Court of Human Rights has not so far recognized this. The Court, instead, developed a position that “severe environmental pollution may affect individuals' well-being and prevent them from enjoying their homes in such a way as to affect their private and family life adversely without, however, seriously endangering their health” (Lopez Ostra v. Spain, (1995) 20 E.H.R.R 277,para 51). Some of the judges of the Court later stated, however, that the protection of health and physical integrity is as closely associated with the right to life as with the respect for private and family life (see,  Concurring Opinion of Judge Jambrek in Guerra and others v. Italy (1998) 26 E.H.R.R. 357). 

The right to information, although alleged before the Court, was not supported in respect of the obligation of the state to disseminate information. The only two rights upheld by the European Court of Human Rights in connection with environmental pollution were the right respect for private and family life and the right to a fair trial. Other above-mentioned rights have not up to now been held to be violated in “environmental” cases before the Court.

The first environmental case resolved positively for the petitioners was Zander v. Sweden (1993).  The facts of the case were as follows. The applicant's land was adjacent to a waste-tip. 1979 analyses revealed that the waste had polluted the applicants' drinking water as a result of which a ban was placed on the use of such water and municipal drinking water was temporarily supplied. Subsequently the permissible concentration of the relevant pollutant in drinking water was raised and the applicants' supply of municipal drinking water was stopped. A company's application to the Licensing authority for a permit to dump waste on the tip was granted and requests by the applicants that such a permit be conditional upon the company taking precautionary measures to avoid further 
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HYPERLINK  \l "SearchTerm2" were rejected apart from an obligation to provide the applicants with safe drinking water should the concentration levels of pollutants in their own water exceed permitted limits. The applicants' only right of appeal against the Licensing authority's decision was to the Government which dismissed the appeal. The applicants complained that they had been denied a hearing before a tribunal in the determination of their civil rights in violation of Article 6(1) of the Convention. The Court held unanimously that there was a breach of article 6  (1) and awarded non-pecuniary damages of 30,000 Srk to each applicant and 145,860 Skr of their court expenses as well.

Article 6 (1) of the Convention states:

In the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law…

This is an important means to be used, if the access to justice provisions of the Aarhus Convention are not guaranteed by national law. There’re a few things necessary to highlight in this regard.  Considering complaints based on the violation of the article 6 (1) the Court must ascertain whether there was a dispute over a ‘right’, which can be said, at least on arguable grounds, to be recognized under domestic law. The dispute must be genuine and serious; it may relate not only to the actual existence of a right but also to its scope and the manner of its exercise; and, finally, the result of the proceedings must be directly decisive for the right in question (e.g., see Skarby v. Sweden (A/180-B): (1990) 13 E.H.R.R. 90, para 27). 

Without going into detail, it is interesting to note the use of the term “civil right” in the Court case law. It differs significantly from what is meant by “civil rights” in the NIS countries, for example. In Zander v. Sweden the Court said, “the right of property is clearly a ‘civil right’ within the meaning of article 6 (1)” (para26). In many European countries the term “civil rights” would refer to such rights as the right to life, fair trial, information, freedom of expression, etc. -- what are called “personal” rights. In many systems the right of property is regarded as an “economical” right and is separated from unalienable “personal” or “civil” rights. This difference deserves further study.

Lopez Ostra v. Spain (1994) is probably the most well-known and cited case of the European Court of Human Rights, where environmental pollution was recognized to result in violation of a human right. The facts of the case were as follows. A waste-treatment plant was built close to the applicant's home in a town which had a heavy concentration of leather industries. The plant began to operate without a license, releasing fumes and smells which caused health problems to local residents. The applicant alleged breaches of Articles 8 and 3 of the Convention and claimed compensation for damage and reimbursement of costs and expenses under Article 50. The Court held that there was a breach of article 8 (right to respect for private and family life) and awarded damages, and expenses and costs.

Two aspects of this case are relevant from the access to justice point of view: a) exhaustion of national remedies (which is the requirement to file complaint to the European Court of Human Rights under article 35 (1) of the Convention);  b) the statements, medical reports (forming grounds for the complaint) were not submitted to the national Spanish courts, but instead to the European Court of Human Rights directly.

The first aspect concerns one of the most common obstacles on access to justice: duration of the administrative and judicial proceedings. The Court held that “it was not necessary for the applicant to institute ordinary criminal and administrative proceedings since the special application for protection of fundamental rights lodged with the Audiencia Territorial was an effective, rapid means of obtaining redress in the case of her complaints relating to her right to respect for her home and for her physical integrity, especially since that application could have had the outcome she desired, namely closure of the waste-treatment plant” (para 36). 


The second important thing is that if the administrative or judicial review process lasts long, new facts and evidences can appear while your complaint is being considered national courts or European Court of Human Rights. In Lopez Ostra v. Spain the Court considered government objections in this regard unfounded and said that “where a situation under consideration is a persisting one, the Court may take into account facts occurring after the application has been lodged and even after the decision on admissibility has been adopted” (para 46).

The opinions in Lopez Ostra v. Spain created practically a legal precedent for future environmental cases, such as Guerra and others v. Italy, where the Court held that article 8  of the Convention was infringed. Guerra and others v. Italy is interesting from another point of view as well: the petitioners complained of the violation of article 2 of the Convention (right to life) because of the failure of the state to provide information on the risks from a chemical factory. The Court held that having regard to its declaration of the violation of the article 8 it had no reason to consider the violation of article 2. Although the Court didn’t want to consider the violation of the art.2, it left this issue open for the future as it didn’t dismiss the claim. As Judge Jambrek said in his concurring opinion “the protection of health and physical integrity is, in my view, as closely associated with the "right to life" as with the "respect for private and family life" and that “it may therefore be time for the Court's case law on Article 2 (the right to life) to start evolving, to develop the respective implied rights, articulate situations of real and serious risk to life, or different aspects of the right to life” (Guerra and Others v. Italy (1998) 26 E.H.R.R. 357).
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Judging by the cases presented, jurisprudence is a major factor in the shaping of the right to a healthy environment in the UNECE region.  While there is resistance to the notion of a fundamental right to a healthy environment of the same quality as basic human rights such as the rights of expression, association and assembly, a “middle ground,” where the right to a healthy environment has specific content in particular cases, is developing.  Under certain circumstances involving the duty to protect the environment, whether this duty is owed by citizens collectively or by designated organs of state authority, an individual may have a legally recognizable interest in a healthy environment.  The cases show that legal and governmental institutions can respond to a rights-based approach to environmental matters.


The cases that have helped give content to a right to a healthy environment have resulted from efforts of the public to seek access to environmental justice.  At the same time, they demonstrate the careful consideration and reasonable solutions reached through such processes.  Of course, there are very few cases meeting the conditions necessary for such groundbreaking results, and the obstacles in terms of time, money, and other matters are considerable (see discussion below).  Yet, considering the widespread impact that the shaping of such a right will have, these individual cases demonstrate the power and influence of legal and administrative procedures for access to environmental justice.  

E.
Aarhus rights and procedures contributing to the right to a healthy environment

As discussed above under Section IB, the Objective of the Aarhus Convention establishes the intention of ensuring the right to a healthy environment through the more specific substantive and procedural rights of access to information, public participation in decisionmaking and access to justice in environmental matters.  Both the right to a healthy environment and the more specific rights are constantly evolving.  It is important, therefore, to place the Aarhus Convention in the context of the developing international law of sustainable development.  Several reference points are found in the Convention’s Preamble.

The first paragraph of the Preamble refers to Principle 1 of the Stockholm Declaration on the Human Environment, which states, in pertinent part: 

Man has the fundamental right to freedom, equality and adequate conditions of life, in an environment of a quality that permits a life of dignity and well-being, and he bears a solemn responsibility to protect and improve the environment for present and future generations. 

As mentioned above, 20 years later, Rio Principle 10 was significant as a clear global expression of the developing concepts of public participation in relation to the environment.  It provided an international benchmark against which the compatibility of national standards could be compared. It foresaw the creation of new procedural rights that could be granted to individuals through international law and exercised at the national and possibly international level.
 Within principle 10 all three pillars of the Aarhus Convention are addressed internationally for the first time: access to information, public participation, and access to judicial and administrative proceedings. 

Subsequently the relationship between basic human rights and the right to a healthy environment became clearer on the international level.
  By 1998, the Preamble to the Convention could in effect draw a line back through Rio Principle 10 to Stockholm Principle 1.  In doing so, it established the progression from recognition of a right to a healthy environment to the more practical considerations that will influence development in a way that it becomes sustainable (thus giving effect to the right).
 The connection is made in the sixth and seventh paragraphs. Of these the more important in the seventh.  The sixth preambular paragraph states in a clear way the well-founded principle of a link between human rights and environmental protection. Such a link was established as early as 1968 by a General Assembly resolution,
 and carried on by principle 1 of the Stockholm Declaration and other international instruments (see above).  The seventh preambular paragraph goes a significant step further, however, by deducing from this linkage that the precondition of a healthy environment for the enjoyment of basic rights gives rise to a right in and of itself.  This statement, even though contained in a preamble, is nonetheless the first express recognition of the right to a healthy environment in an international instrument in the European region (see above re Art. 1).
  It is coupled with language pertaining to the duty to protect the environment, a duty that is often mentioned in national law and international instruments, including the Stockholm Declaration and the World Charter for Nature.
 These two paragraphs together are in step with the constitutional, statutory and jurisprudential developments discussed above, giving substance and rights-based content to the previously aspirational goal of a basic right to a healthy environment. 

The seventh preambular paragraph specifically recognizes the rights of  ‘present and future generations.’ This phrase is also found in article 1. The well-being of future generations is a recurrent theme in giving meaning to both sustainable development and the right to a healthy environment.  The need to take an intergenerational approach, in which actions taken today should not jeopardize the opportunities and benefits for future generations, was also recognized in principle 1 of the Stockholm Declaration, but has much earlier origins.
  Nevertheless, while the right to a healthy environment was recognized earlier in other regions of the globe, the Aarhus Convention does appear to be the first hard-law text to recognize the rights of future generations.  The International Court of Justice has used similar language in recognizing that the very health of generations yet unborn is represented by the environment.
 The Aarhus Convention takes this jurisprudential recognition a step further into an international legal instrument.


Finally, the eighth preambular paragraph closes the circle, making the specific connection that is included in somewhat different form in Article 1.  The eighth preambular paragraph states:

[8] Considering that, to be able to assert this right and observe this duty, citizens must have access to information, be entitled to participate in decision-making and have access to justice in environmental matters, and acknowledging in this regard that citizens may need assistance in order to exercise their rights, . . .

The eighth paragraph confirms that the three pillars which make up the fundamental structure of the Convention are essential to the achievement both of the right to a healthy environment, and also, no less important, of the possibility for individuals to fulfill their responsibilities towards others, including future generations.

Basic human rights related to the environment and basic civic responsibilities are interwoven, but both the rights and the responsibilities may remain unfulfilled as long as persons do not have the capacity to act in civil society.  The role of the access to justice pillar is a critical one.  It involves the establishment of proper institutions, the guarantee by the State of clear and transparent frameworks for action, and the judicious exercise of state power to ensure the proper functioning of the well-established mechanisms for empowerment towards sustainable development that are the subject of the Convention. 

Nowhere are these connections made more apparent than in actual cases.  Perhaps the most well-known of such cases is the case of Aleksandr Nikitin, the Russian navy reservist acquitted of espionage charges after almost five years of proceedings.  His alleged crime was providing information to the public about potential dangers to present and future generations resulting from activities and accidents by the Russian nuclear submarine fleet.  His acquittal was a vindication of civil and environmental rights, as well as the proper functioning of the Russian courts according to the rule of law.  His case is discussed in more detail in other parts of the Handbook.

III.
Administrative, Judicial and Other means for Access to Justice

By Remo Savoia

A.
Administrative versus judicial appeal

Most UN/ECE countries have a type of general administrative reconsideration or appeal process for governmental decisions. This administrative process often functions more rapidly than an appeal to a court and is often free of charge.

The administrative appeal system is not intended to replace the opportunity of appeal to a court, but, in many cases, it may resolve the matter expeditiously and avoid the need to go to court. According to the Aarhus Convention
, countries that do not have an administrative appeal process for information requests must establish an expeditious and inexpensive process for reconsideration by the public authority.

The right to use the administrative system to appeal against decisions resulting from an administrative procedure is recognized for affected persons in all western European countries. In the majority of the CEEC and NIS, the right of administrative standing in case of infringement of access to information as well as the public participation rights are also guaranteed by the constitution, administrative and environmental legislation. Certain countries have administrative courts (Estonia, Slovakia and Slovenia) or specific administrative institutions for this purpose (the Czech Republic and Latvia). In Croatia, Hungary, Poland and Slovenia, citizens have a possibility to appeal to the ombudsman on environmental issues. Only in Bosnia-Herzegovina there are no administrative appeal provisions. In all countries, standing in administrative appeal proceedings is limited to interested and/or affected individuals and, with the exception of Hungary, Poland, the Republic of Moldova, the Russian Federation and Ukraine, to interested and/or affected NGOs
.

In many countries it is necessary to exhaust all available administrative review procedures before going to court
, and as demonstrated by the three Spanish cases presented here, an administrative appeal can be reversed by the Supreme Court
. 

In Germany, for instance, according to the Code of Administrative Procedure, lodging an appeal for administrative review before bringing a legal action for annulment (see point 8 of case Development consent of a wind power station in the conservation area of Westhavelland)  is needed.

In Denmark, on the contrary, ordinary courts deal with administrative law cases, not necessarily only after the administrative appeal possibilities have been exhausted. However, ordinary courts show respect for the control methods of the administration. It is considered desirable first to make use of the administrative appeal system before going to the courts of law. All actions by the administration can be brought before the courts, to be tested against the observance of the material and procedural rules limiting the power of public authorities.

The Danish courts generally respect the administrative appeals system, though the administrative appeal procedure is rather informal
.

In Spain the possibility of an administrative appeal depends on who issued the decision. If the issuing authority has another authority from which it hierarchically depends, it is the latter that will be deciding on the administrative appeal. After the decision of this authority, a reconsideration appeal may be filed before this authority prior to appealing before the courts. That is, however, not always the case, as the complainant may go directly to the administrative court
.

In Georgia, according to the modern Administrative Procedural Code, administrative act can be appealed in the court only in the case, when this act has an impact on the personal legal rights of the plaintiff. It means, that the plaintiff has to prove his sufficient interest in the case.  

The Spanish A and B cases are a good example of administrative versus judicial appeal. In this three case the NGO used different techniques to A to J in order to obtain the request information. In case A an administrative suit was filed before the Audiencia Nacional, In case  B the NGO initiated a contentious-administrative procedure before the Eighth Section of the High Court of Madrid Autonomous Region. In case A the Audiencia Nacional’s decision accepted the arguments submitted by the NGO and granted the requested access to the inspection report while in case B the Eighth Section of the High Court of Madrid Autonomous Region decided not to accept the arguments put forward by the NGO.

That shows how the choice of administrative or judicial appeal can reach opposite results at least in first instance.

B. 
Ease of Administration 

The administrative proceeding proves to be certainly the faster and cheaper method than an appeal to the court. Though the administrative appeal system does not replace the alternative to appeal to a court, it still may be a rather effective way to solve an environmental matter in a relative short period of time. In order to overcome complicated nature and slowness of the judicial procedure, in the case Sosnovskih, Startcev and Koroleva v. Moscow City Government, for instance, the access to justice technique applied was the procedural form of complaint, according to the Chapter 24-1 of the Russian Federation Civil Procedural Code, which appeared to be a faster solution than a lawsuit. 

In Western European countries the ease offered by the administrative review is a very developed practice. In Denmark, for instance, there is an obligation for each public authority that makes a legally binding decision (be it concerning the environment or any other topic) which goes against the complainant, it has obligation to explain to the complainant how he or she can appeal against that decision.

In the countries of CEE and NIS standing in administrative proceedings has grown from a theoretical concept of little importance to a major impetus behind administrative law reform. Still, today the administrative appeal is not sufficiently understood in many countries in the region. Though, in countries where society has truly diversified and interests have multiplied, standing is beginning to be a normal threshold issue in administrative proceedings. The concept of standing is developing at very different rates in the countries of the region, depending on the level of development of privatization, and the degree of sophistication of the legal tradition. In countries with a strong tradition of central power, dated from way before the communist era, the concept of judicial appeal from administrative decisions is still somewhat innovative
.

C. 
Safeguards of Judicial Consideration

The speed at which parties can achieve justice through judicial process remains one of the major obstacles to its use, as also pointed out in the Georgian case National Park Without a Land and in the Spanish Case B and C
. In turn, this drives citizens to the state administration, with its greater tendency for arbitrariness
.  On the other hand administrative appeals could not really be effective and fair due to the “solidarity” within the public administration, that means that the  administrative body competent to judge an act released by another section of the public administration could for a sense of common belonging to the same “family” not to judge with fairness. In such situations the independence of judiciary is a guarantee of a fair judgement.    

For citizens to resort to the law to resolve their differences, they must have a sense of ownership over the law. That is, they must perceive that the law takes their interests into account and that those who enforce the law will do so likewise. Unfortunately, especially in CEE and NIS countries the public perception of courts, and in some cases of the law itself, that they do not adequately defend the interests of the ordinary citizen is widespread.

A prerequisite for the development of proper respect for the judiciary is first and foremost a proper respect for law. That can only be achieved where the laws themselves are perceived to be fair.

Judiciaries in the CEE and NIS countries  are burdened by a lack of judges trained in recently adopted legislation. Moreover, many judges still carry assumptions from the previous regime, including the supremacy of government production quotas and a relative lack of concern with environment. Replacement of judges has generally been implemented from the top down. On the one hand this means that it is difficult to find competent, fair (and environmentally friendly) and sometimes really independent judges at the first instance. 

On the other hand, if one can persist in a case to higher levels, one is more likely to receive justice, as also shown by Case  “ Sosnovskih, Startcev and Koroleva v. Moscow City Government”, which is a typical case of non-independence and lack of fairness of a local  court (the Moskow City Court), as noted also by the Supreme Court of the Russian Federation referring to the non-objectiveness of the local judge. At the end, the public concerned has succeeded, applying the support of a clever PR and media strategy to affirm his right to a wealthy environment.

D.
The Ombudsman

The institution of Ombudsman
 as an independent and impartial review body for violations of administrative law against citizens has been  “invented” by the Scandinavian countries
. Nowadays
 one can find this institution, or a very similar one, in many Western
 and Eastern European countries (see box on Hungarian Ombudsman) and NIS countries as well
. 

The ombudsman deals with complaints from the public regarding decisions, actions or omissions of public administration. The holder of this office is elected by the parliament or appointed by the head of state or government or after consultation with the parliament. The role of the ombudsman is to protect the people against violation of rights, abuse of powers, error, negligence, unfair decision and maladministration in order to improve public administration and make the government's actions more open and the government and its servants more accountable to members of the public. The office of ombudsman may be enshrined in the country’s constitution and supported by legislation, or created by an act of the legislature.  

The ombudsman usually has power to make an objective investigation into complaint from the public about the administration of government. Often the ombudsman may also have powers to initiate an investigation even if a complaint has not been registered. To protect people’s rights, the Ombudsman has various powers:

  
1) investigate whether the administration of government is being performed contrary to law or unfairly;  

2) if an objective investigation uncovers improper administration, make recommendations to eliminate the improper administrative conduct; and 

3) report on his activities in specific cases to the government and the complainant, and, if the recommendations made in a specific case have not been accepted by the government, to the legislature. Most ombudsmen also make an annual report on their work to the legislature and to the public in general.  

The ombudsman usually does not have the power to make decisions that are binding for the government while an appeal to the court is characterized by a final, legally binding judgment. Rather, the ombudsman makes recommendations for change, as supported by a thorough investigation of the complaint. A vital milestone of the ombudsman office is the independence of the office from the executive/administrative branch of government. In order that the ombudsman’s investigations and recommendations will be credible to both public and government, the ombudsman maintains and protects the impartiality and integrity of his office.  

It is also important to note in connection with the institution of an Ombudsman that according to any national legislation to turn to the ombudsman does not exclude a judicial procedure

The Aarhus Convention does not mention explicitly the institution of Ombudsman, but under the phrase of “another independent and impartial body established by law” in Article 9 (1st paragraph) of the Convention, it may be possible to include such an institution, depending on its characteristics. Therefore, the four Scandinavian countries during the negotiations presented a common interpretative statement relating to article 9 of the convention. According to the statement the institution of the ombudsman corresponds with the requirements of the convention in practical terms, although it does not imply a legal right to any review procedure, does not supply binding decisions, and does not provide injunctive relief
. 

The Case Friends of the Earth v. European Commission (DG XI), illustrates at once two important aspects referring to the issue of Access to Justice: the use of alternative means, that is the institution of the Ombudsman, and how the administration uses exemptions in order to limit A to J. The European Commission denied  to provide parts of a two studies to  Friends of Earth arguing that the documents fell within the exception of protection of the public interest court proceedings, inspections and investigations. In first instance the NGO appealed to  the  Secretary-General of the Commission, as required by the Code of Conduct concerning public access to Commission and Council documents attached to Commission Decision 94/90/EC. The Secretary-General, maybe for the above mentioned sense of solidarity between different parts of the administration,  upheld the Commission’s refusal. The Friends of Earth decide to appealed to  The European ombudsman
 ruled that the Commission was guilty of maladministration in refusing to provide the requested information, and it also argued that the Commission was acting inconsistently with the Aarhus Convention. This case is a good example of how a decision coming from an administrative appeal, can be reversed in a fast and effective manner using different instruments than a “traditional” judicial procedure.  

In Hungary a data protection ombudsman has made a number of interesting decisions with respect to Hungary’ data protection law.  See box.

Examples of remedies by the Ombudsman in Hungary as a tool for access to justice using an independent and impartial body established by law

By Magdolna Toth Nagy

In Hungary, the Act LXIII of 1992 of Hungary on the Protection of Personal Data and Disclosure of Public Interest, -basically a general FOIA law,- established the institution of Data Protection Commissioner (further Data Protection Ombudsman) to protect the constitutional rights regarding the protection of personal data and to disclosure of data of public interest. The Data Protection Ombudsman is elected by the Parliament for the period of six years. The first election took place in 1995. His or her duties include among others, the monitoring of the implementation of the FOI act and other laws on data processing, the conditions for the protection of personal data and public interest data, giving opinion or presents proposals on draft legislation or modification of legislation related to data protection or freedom of information as well a each categories of official secrets, observing whether or not processing of data is unlawful, if so, requesting the ‘data controller’ to discontinue processing of data. The ‘data controller’ is obliged to take the necessary measures without delay and inform the Data protection Ombudsman in writing within 30 days thereof.  The Data Protection Ombudsman has to announce to the public the existence of unlawful data processing, the identity of the ‘data controller’, the categories of data processed, if the unlawful processing is not stopped. He also examines complaints lodged with him. He or she also is entitled to change the classification of secrets, request information on any matter and may inspect any documents and records. The authorities have to report annually to the Data Protection Ombudsman on the requests of information which have been denied and about the reasons of refusal.

Anyone may apply to the Data Protection Ombudsman if his or her rights were violated regarding the processing of personal data or access to data of public interest or of a direct danger thereof, except when a particular case is in the course of judicial procedure. If his or her request or appeal to the Ombudsman is refused, the applicant may appeal to the court.  

The opinion or recommendations of the Ombudsman are usually not legally binding however, they constitute an important tool to remedy infringement of rights regarding public access to information since the advice of the Ombudsman is usually followed by measures taken by the public authorities correcting the unlawful acts or activities, amending their regulations, laws or improving practices which might also lead to legally binding results. If the advice is not followed there is always the possibility of challenging the unlawful act in court. 

The Ombudsman during the past years has been asked several times to give an opinion about the interpretation of  ‘public interest information’, and made recommendations regarding what kind of environmental information has to be publicly disclosed or how to interpret business secret. Some of these cases are briefly described below. These recommendations suggest a practice which is governed by the presumption in favor of disclosure of information.
Recommendations on handling data related to environmental protection fines

In 1997, a group of citizens lodged complaints with the Data Protection Ombudsman regarding an information request on data related to environmental protection fines levied by the environmental inspectorates. The applicants first contacted the National Environmental Inspectorate which referred them to the 12 local inspectorates which were approached with an identical request  for the following information: the total amount of fines levied in 1997, how the money was spent, the names of the fined companies and the amount of the fine imposed in each case. The responses/reactions however, were quite diverse.  One inspectorate referred the applicants back to the National Environmental Inspectorate, five of the offices failed to respond altogether and one of the offices refused the answer. The majority of the inspectorates declined to supply some of the data either without specifying any legal grounds for the refusal or citing the Civil Code on personal rights and were referring to business secrets. The entirety of the whole information was disclosed only by one authority which has also forwarded the inquiry to the Ministry of Environment and Regional Development to satisfy  on part of the request. The fees charged for supplying the data also varied up to 1500 percent.

The Data Protection Ombudsman based on the Act LXIII of 1992 of Hungary on the Protection of Personal Data and Disclosure of Public Interest in his findings made clear that the requested environmental information was for ‘data of public interest’ which could be known to anyone. “… ‘business secrets’ mean any fact, information, solution or data related to the management of business affairs which the parties concerned have an appreciable interest in keeping confidential. The business secret is a legal instrument in the service of protection fair competition. The accessibility of information on hazards caused by violating environmental protection regulations and other statutes, as well as on the decisions of the competent government bodies in such matters, form an integral part of the constitutional freedom of information… the public disclosure of a well-defined range of information pertaining is a vital interest. The  decisions charged with monitoring the legality of business  enterprise  constitute a data of public interest. Information relevant to activities violating  provisions in force and inflicting serious damage on the environment amounts to “certified

public” data not simply because such activity may have an impact on the population irrespective of national borders…., but also because in a remarkable number of cases it implies irreversible harm or damage that can only be repaired at an extraordinary cost. Citing business secrets should not be allowed to give immunity to those guilty of violation.” 

In his recommendation, the Ombudsman proposed that the National Environmental Inspectorate and the 12 regional environmental have to regularly publish or make accessible for anyone the list of those companies which are polluting or causing damages to the environment, including the type of pollution they are causing and the amount of fines imposed. Since the regional inspectorates have to report every quarter to the central authority  on activities jeopardizing or polluting the environment and on the fines imposed, they have information available. Consequently, in supplying this information to anyone, they should not charge a fee in excess of covering copying and mailing costs.  The Minister of Environmental Protection and Regional Development and the local governments are obliged to provide information on the spending of collected fines periodically as well as upon request.

The Ministry of Environment following the recommendations of the Ombudsman issued a position paper in the same spirit to interpret these issues for the practice of the environmental inspectorates to be followed in the future.

Recommendation on the publicity of concession contracts


Another example was related to a submission of an NGO (the Hungarian Automobile Club’s Legal Protection Committee) on whether the information contained in a concession agreement constituted data of public interest. The contract, signed by the Ministry of Transport, Telecommunications and Water Management and the First Hungarian Concession Motorway Rt. (ELMKA), involved the construction and operation of the M1/M15 motorway. The applicant believed that the business interests of either the Ministry or the company cannot take precedence over the interests of disclosure.

The Ombudsman asked the Minister of Transport, Telecommunications and Water Management to explain his position on the issue. Replying on behalf of the Minister, the Administrative State Secretary explained that the concession agreement was an institution of public law rather than a fact. As such, it could not be regarded as data, and therefore it did not fall under Act LXIII of 1992 on the Protection of Personal Data and the Disclosure of Data of Public Interest (DP&FOIA). In the official’s view, concession agreements are governed by the same rules that apply to any other type of contract: the information contained in them can only be disclosed to a third party when the signatories have not stipulated provisions to the contrary as dictated by their business interests. Considering that the winners of the motorway tender and their creditors insisted that information in the agreement be handled as business secrets, the official was convinced that the Ministry acted properly in denying disclosure. 

The Ombudsman in the findings of his opinion emphasized that the right to access data of public interest or the right to freedom of information, is a fundamental constitutional right. Citizens and their organizations cannot monitor local government functions unless they are in possession of an appropriate measure of information on how they are run. The DP&FOIA makes government bodies liable for promoting due information. As a rule of thumb, they must render the data processed available for anyone to inspect. 

The right to access data of public interest and the right to the protection of business secrets may come into conflict any time when public bodies enter into business relations with private companies through a procedure of public procurement, privatization or concession, through utilizing state or local government property in any manner, or when they provide any type of support or benefit from the budget to private companies. 

In their management of public funds, the bodies of the state and local government often come into possession of business secrets. In such cases priority must be given to disclosure to the extent that allows for transparency in the use of public funds. 

Face – to – face with the constitutional right to freedom of information, the secrecy of private business data cannot be appreciated as a reasonable interest. Private companies requesting breaks and support from the government, applying for such funds, or entering into any other business transaction with the state or local government that involves public funds, have no choice but to accept restrictions on their right to business secrets. 

The concession fee is normally claimed for the central budget. The provisions of the DP&FOIA and the Concession  Act (CA) leave no doubt whatsoever that, by signing a concession agreement, the state or local government disposes over public assets. For this reason, in the context of informational rights, the contents of a concession agreement cannot be classified as business secrets. Tallying with former conclusions about the publicity of privatization contracts and tender results involving various forms of budgetary support and benefits, the position of the Ombudsman in this matter was that, based on the quoted provisions, information contained in the concession agreement means data of public interest that can be accessed by anyone.  

It follows from the provisions of the DP&FOIA that the disclosure requirement applies not only to the announcement of the tender, but also to its results. Unsuccessful bidders do have an appreciable interest in maintaining the secrecy of their business data featured in their bids. However, this confidentiality requirement ceases to be binding for the state or local government calling the tender the moment the unsuccessful bidder discloses its business data voluntarily, such as in disputing the professional or legal standards of the concession procedure. 

The Ombudsman suggested from the perspective of legal certainty, to modify the CA, to the effect of stipulating unambiguous requirements. Under these conditions, it would be clear to all parties to the concession procedure, including bidders and the bodies of the state or local government as the callers of the tender, which data they are liable to disclose – or accept their disclosure. (A good example for such lucid legislation is Act I of 1996 on Radio and Television, whose Article 96(4) offers a taxonomic definition of information to be considered public after the parties have a signed a concession agreement for providing radio and television services.) 

The Ombudsman invited the Minister of Transport, Telecommunications and Water Management to guarantee for the plaintiff and any other interested person the opportunity to inspect the terms of the concession agreement for the construction and operation of the M1/M5 motorway, as signed by the Ministry and First Hungarian Concession Motorway Rt.  He also requested the Minister of Justice to propose a modification or amendment to the 1991 Concession Act that will help enforce the constitutional right to access public information in connection with concession procedures. 

E.
Special Environmental Tribunals 


One solution to the general inability of judges and other legal professionals to deal with the complexity and peculiarities of environmental cases is to establish specialized tribunals with jurisdiction and expertise over environmental matters.  On the national level, such tribunals have been established in Australia, New Zealand, and within the UN/ECE region, most recently in Sweden. The United Kingdom has commissioned a report on the feasibility of establishing an environmental court for England and Wales. 
 The report looked at models of such specialist jurisdictions that operate elsewhere, and attempted to identify from them what, if any, might be the essential attributes of an environmental court. The report examined the feasibility, in terms of the cost and impact, of establishing such a court, and how such a court might bring improvements to the way in which environmental disputes are presently resolved.  It provides much interesting background that might be used in determining whether an environmental tribunal would be appropriate in other member states.


On the international level, several initiatives have been started for the establishment of an international environmental tribunal. One such initiative is that of ICEF (International Court of the Environment Foundation), an Italian non profit foundation with UN accreditation. Its objective is to promote the establishment of an International Court of the Environment as a new, specialized and permanent institution on a global level based on the following principles:

· the right of access not only for the States but also for individuals, NGO's and environmental associations

· the erga omnes effect and authority of its decisions handed down in the name of the International Community

· on-going promotion of all initiatives aimed at strengthening existing institutions and instruments for resolving international environmental disputes.

F.
Arbitration and Mediation

“Alternative Dispute Resolution”
  covers a variety of out-of-court bodies that provide an alternative to litigation through the courts. ADR procedures may include, but are not confined to, arbitration, early neutral evaluation, expert determination, mediation and conciliation. Accordingly, the mechanisms for resolving disputes may vary from binding decisions to recommendations or agreements between the parties. Also the organization and the management of ADR procedures may vary; they may be publicly or privately organized and take the form of an ombudsman scheme, consumer complaint board, private mediator, trade association etc. These various procedures have different characteristics and are more or less effective depending on the circumstances. A useful distinction is that between procedures in which a neutral third party proposes or makes a decision (arbitration) and those where the neutral seeks to bring the parties together and assist them in finding an agreement by common consent (mediation). Which one of the above procedures is most appropriate will depend on the nature of the dispute to be resolved.

In most cases it is necessary to turn to such alternatives because the traditional judiciary way is often too expensive and time consuming. The other reason for choosing the alternative means is the fact that public bodies usually do not prefer the possibility of court judgments going against them and favour the non-judicial means that only “recommend” them a certain behaviour or “advise” to act in a certain way. 

Two of the most common ADR procedures are Arbitration and Mediation
. In arbitration, a dispute is submitted to an arbitrator for a decision. Arbitration may be binding or non-binding (advisory). Binding arbitration involves having a neutral person (or a panel of neutral persons) decide a dispute, after hearing each parties' presentation of evidence and argument. The parties agree in advance that the decision (award) of the neutral is to be final. Generally, there are no appeals from an arbitrators award, though parties may seek judicial relief from binding arbitration if the arbitrator exceeds the authority conferred under the parties' agreement to arbitrate, or if the arbitrator denies a party a fair hearing, or demonstrates bias or prejudice. Also, parties may sometimes seek judicial relief if there is an obvious mistake, such as a calculation error, that appears on the face of an award.

Arbitration may be court-ordered, for example, under court rules which mandate that certain disputes be submitted to arbitration. Or, arbitration may be mandatory, under the terms of rules or agreements to which the parties have agreed in advance of any dispute.

In contrast, arbitration may be also voluntary. Voluntary arbitration refers to the arbitration of a dispute submitted to an arbitrator by agreement of the parties. Typically, parties to a dispute submit their dispute to arbitration in order to minimize the expense, delay, or publicity which they perceive will accompany litigation. Voluntary arbitration is consensual. Parties enter into an agreement to arbitrate or a submission agreement.

Many countries have arbitration acts dealing with arbitration procedures. The United Kingdom Arbitration Act 1996, for instance, lays down detailed procedures for reaching arbitration agreements and making arbitration awards. It describes the process for choosing an independent arbitrator or panel of arbitrators who will assess the dispute and provide a clear judgement on the issue. The guiding principles of the Act, as set out in its first section, are that arbitration should "obtain the fair resolution of disputes by an impartial tribunal without unnecessary delay or expense"; that the "parties should be free to agree how their disputes are resolved, subject only to such safeguards as are necessary in the public interest"; and that there should be minimal court involvement in the arbitration process
. 

Mediation is a process for resolving disputes with the aid of a neutral entity. The neutral's role involves assisting parties, privately and collectively, to identify the issues in dispute and to develop proposals to resolve the disputes. Unlike arbitration, the mediator is not empowered to decide any disputes; accordingly the mediator may meet privately and hold confidential and separate discussions with the parties to a dispute.

G. 
Aggregation of Claims and Actio Popularis
The pervasive and incremental nature of environmental problems often works against their being taken up through traditional access to justice means.  The burden in terms of time and money in bringing forward a claim often outweighs the particular harm, but if numerous small claims can be aggregated in some way, then a real problem can be addressed.  At least two types of mechanisms have been developed to reach this result.  The first is the class action.  In some jurisdictions, a tribunal can certify representatives of a particular class of persons similarly situated to bring forward a case on behalf of the class. Specific rules govern the notification of other members of the class, their options for opting in or out, and the preclusive effect of judgments in the class action vis-a-vis separate claims, among other issues.  

The other mechanism is the actio popularis.  While having some characteristics in common with the class action, this mechanism allows any person to bring forward an action to further the public good.  That is, contrary to the requirements of many legal systems, a person does not need to have a particularized legal interest in the matter under dispute.  In effect, the complainant in such a case mobilizes societal forces (albeit different ones) in the same way that a public authority does to address a problem within his or her competency.  Consequently, the actio popularis where it exists is often qualified in order to give the competent authorities every chance to do their duties.  In Belgium, for example, the New Municipal Act has been described as giving rise to an actio popularis in cases where local authorities do not act.  The statute defines clear circumstances where one or more individuals may bring forward a case as if they are standing in the shoes of the municipal authority. 

IV.
Access to Justice in Access to
Environmental Information Cases

By Remo Savoia

A.
Failure to respond to info request

Failure to respond to info request is a quite common behaviour of public administration in many countries
. In that way, it threatens an effective public access to information that  is an essential aspect of participatory democracy. When the public authorities with environmental functions that hold information on the environment, not release the requested information, it harms not only the information principle, but also the participation principle. Lack of access to documentation can make public participation ineffective or even impossible.

The Aarhus Convention sets up a time limit for the public authorities to make information available
. The requested information has to be released “as soon as possible and at the latest within one month”. Consequently, when the requested information is not released in the framework of the time limit or is released after the requested time limit there is a failure to respond by the public authority
.

According to the convention,  it is possible to rise this time limit to two months when the volume and the complexity of the information justify it, but as the German case shows this extended time limit in accordance with the convention should not be used as an excuse not to release the information promptly.  The case is a good example on how failure to grant access to justice in a single case can have far-reaching results.  In the case German authorities failed to respect the terms of the Access to Environmental  Information Directive.
  In the state of Schleswig-Holstein authorities were interpreting the two month delay for responding to an information request as applying to a formal response (i.e., a simple acknowledgment), rather than a substantive response.  After attempts to change this interpretation failed on the national level, a complaint was made to the European Commission.  The Commission’s interpretation differed with the German one, and it applied to the European Court of Justice in 1999 against the failure of the German authorities to respect the directive in practice.

In the three Spanish cases a Spanish NGO “Ecologistas en Accion” requested “Consejo de Seguridad Nuclear”, as competent authority , to release inspection reports informing on the situation of several nuclear facilities, but the Consejo  denied the request in all three cases. In this three case the NGO used different  techniques to A to J in order to obtain the request information. In case A an administrative suit was filed before the Audiencia Nacional, In case  B and C the NGO initiated a contentious-administrative procedure before the Eighth Section of the High Court of Madrid Autonomous Region. These different strategies bring to different results in the first instance decisions. In case A the  Audiencia Nacional accepted the arguments submitted by the NGO and granted the requested access to the inspection report. In Case B and C  the contentious-administrative procedure conduct to a different result although the two cases were almost identical. In case B the Eighth Section of the High Court of Madrid Autonomous Region decided not to accept the arguments put forward by the NGO, while in case C it decided to accept the arguments put forward by the NGO and not those of the Consejo de Seguridad Nuclear.  These cases show clearly how the issue of failure to respond can be bring to different results not only when we apply different technique to  A to J but also when we use the same technique.       

According to the Article 5 of the convention there is inter alia a general obligation for public authorities  to disseminate environmental information, especially “in any imminent threat to human health or the environment , whether caused by human activity or due to natural causes”
, in order to give to the public all the information which could enable it to take measures to prevent or to mitigate harm arising from the threat
.  Consequently, there is a failure to provide information “actively” when the requested dissemination of the environmental information is missing. 

Cases  LCB v. United Kingdom (1999) and McGinley and Egan v. United Kingdom deal with  failure to provide information in relation with  nuclear safety, in the light of the European Convention of Human Rights in . In the first one, the applicant complained that she had not been warned by the competent authority of her father's alleged exposure to radiation, and that this had prevented pre- and post-natal monitoring which would have led to earlier diagnosis and treatment of her illness. While in the second one the applicants complained that the respect for their private and family lives had been violated by the withholding of documents by the authorities which would have helped them to ascertain whether there was a link between their health problems and exposure to radiation. In both cases the European Court for Human Rights gave a negative decision because  the Court took into consideration only those facts, which have occurred after a state in the case ratified European Convention on Human Rights. That's a big obstacle in the access to the court.

Sometimes public authorities after initially denying the requested information decide successive to “voluntarily” provide them. This behaviour of Public bodies is related to the fact that they do not like the possibility of court judgments going against them and will, if pushed, disclose the information in advance to avoid that happening.

This conduct of the public authorities, is clearly visible in Hungarian Kövári v. Environmental Inspectorate of Northern Hungary case. Here we have a private person, Mr Kovari,  who had a request towards the public administration to have access to environmental information related to the emission data of an enterprise. The authority has firstly refused to provide the data requested. Mr. Kõvári filed a lawsuit at the local City Court of Miskolc to have the Inspectorate ordered to provide access to information.  At the end, a partial result has been achieved and during the process the Inspectorate released "voluntarily" a part of the requested data. 

In that case, the Environmental Inspectorate of Northern Hungary refused a request by a citizen for air pollution and noise emissions data from an enterprise.  The Inspectorate refused on the ground that the citizen had no right to participate in any government decisions relating to the enterprise.  In Dr. Kiss’ view, “The group of those who are entitled to have access to environmental data of a facility is not limited to the group of those who have standing in a particular case, which is the main idea behind public access to environmental information.”  

Another interesting case relating to a successive voluntarily release of information is the Salisbury Bypass Case against the Ministry of Transport. The Department of Transport refused to deliver a copy of “induced traffic assessment report” to the Friends of the Earth arguing  that that the requested info was not an environmental related information according to the provision of Directive 90/313/EEC and to UK’s domestic transposing legislation.  Friends of the Earth therefore brought a judicial review against the Department, and two weeks before the court hearing was due, it provided Friends of the Earth with a copy of the report, and so the hearing did not proceed.

In case Ecopravo-Lviv v. State Geology Committee (Sytnava)- Dmitry Skrylnikov, it was the judge who advised the State Geology Committee to provide the requested information of its own free will, and the case was settled during the hearing.

B.
Incomplete response

'Incomplete response' can be considered, in a way, a type of sub-category of 'failure to respond'. In fact, in this situation the public authority releases only a part of the requested information and consequently there is only an “incomplete” failure.

A synonym for incomplete response is unsatisfactory response as underlined in case Reznikov v. Chief Sanitary Inspector-Khmelnytsky Region”-Dmitry Skrylnikov. Deputy chairman of the oblast society for environmental protection Yury Reznikov expressed considerable interest to the construction of a gasoline filling station and asked the oblast chief sanitary doctor to provide information about the activities of the filling station. In particular, he demanded an assessment and forecast of health indices of Khmelnitsk citizens and results of laboratory research into atmospheric air. He received unsatisfactory answer to his request, in particular  the oblast chief sanitary doctor did not include any information on the essence of the matter. The court declared the actions of the Chief Sanitary Doctor illegal and obliged him to satisfy the inquiry.

The case show that, although it is generally difficult for public organizations, especially for common citizens, to get the needed environmental information from officials, through a juridical procedure, common citizens could defend in court their entitlement to access to environmental information. In particular in this case that environmentalists won in the Khmelnitsk court proved for the first time that a common citizen of Ukraine could defend his right  to access to information.

C.
Challenges to claims of exemption

Each country enlists certain exemptions from the general rule of access to information
. A few of these exemptions are common to all countries, but there are also differences from one country to the other. Some jurisdictions make a distinction between mandatory exemptions (the public authority must withhold the information) and discretionary exemptions (the public authority may withhold the information). 

Exempt categories which are common to virtually all countries, and are mentioned also in the Aarhus Convention
, appear in the following sectors:

· National defence

· Public security

· International relations

· Commercial confidentiality

· Ongoing court proceedings or criminal and other investigations

· Personal privacy

· Intellectual property rights

Depending upon how these categories are applied and what other controls are in practice, they have the potential to substantially undermine the transparency which access to information laws are supposed to bring, as shown in the all the three Spanish cases involving Ecologistas en Accion v. Consejo de Seguridad Nuclear, where the public authority always justified his refuse to give the requested information by claiming that the information was included in unfinished documents or data, or in internal communications. 

Case of Friends of the Earth v. European Commission (DG XI) is a good example on how the administration use sometimes exemptions as an excuses to reduce A to I. In the case,  the English NGO 'Friends of the Earth' has asked for copies of 2 studies from the European Commission (DG XI) that had been conducted for the Commission into the UK’s transposition of the Habitats directive and various Waste Directives. The Commission provided copies of the studies, but lines were blacked out with thick ink page after page. The argument of the Commission was that the documents fell under the exemption of ‘protection of the public interest (court proceedings, inspections and investigations)’. The NGO  appealed to the Secretary-General of the Commission. After a negative decision it decided to appealed to the European Ombudsman against these refusals. The  Ombudsman  said that the exception based on inspections and investigations should only be applied when the requested documents have been drawn up in the course of an investigation connected to an infringement proceeding. That means as a general rule that exemptions have to be interpreted in a restrictive way.  Therefore the Ombudsman ruled that the Commission was guilty of maladministration in refusing to provide full copies of the report. 

C. 1
State Secret

Definition of state secret, in general, can be found in every national legislation. Such category of exemption is present in every country. This category includes usually information whose release could adversely affect or endanger, national security, public security or public order, international relations, important economic interest, national monetary and currency policy
. 

The “ Nikitin” case deals with the state secrets issue and accession to information. A private person was arrested and charged with treason through espionage for having handed over state secrets to a foreign organization. After a long trial the court decided to acquit him to the charge of treason. During the case the court took into consideration many different laws and provisions to arrive to the final decision. As Article 29, Paragraph 4 of the Russian Constitution states each person has the right freely to seek, receive, pass on, produce, and disseminate information by any legal method, this provision was implemented by the “Law of the Russian Federation on Mass Media”. Next to this right to information the court took into consideration another article of the Russian Constitution that demands that the list of information PERTAINING TO STATE SECRETS shall also be determined by the FEDERAL LAW.  This constitutional demand was fulfilled completely only during the updating of the “Law on state secret” in October 1997. Article 7 of “The Law on State Secret” of the Russian Federation claims that "the following information shall not be referred to state secrets as classified:

· about accidents and catastrophes endangering the safety and the health of citizens, and

· about consequences thereof, as well as 

· about natural disasters, their official forecasts and consequences; 

· about the condition of the ecology, public health, sanitation, demography, education, culture, agriculture, as well as 

· about crime activity. 

The court stated that the content of this information consists of the data which falls into the category of ecological condition (about accidents and catastrophes endangering safety and health of citizens, and about consequences thereof) and therefore, according to the law, this information can not be considered as a secret. This very complicated case is an example how a common citizen only trusting and hoping in the independence of the judiciary can face a dispute against the national authorities. From the case it is also possible to deduce that also when there is strong exemption as State secretes, it has to be interpreted in a restrictive way and normally categories of information related to environment or human health  do not follow in this category . 

C.2. Commercial confidentiality 

Most countries have an exemption for commercially confidential information. In certain cases this exemption is used in a very broad sense to suppress any information connected with businesses. However, sometimes the exemption is restricted when the information concerns pressures on the environment as in Slovenia, or is related to pollution as in Hungary.

In Case R v. Secy of State for the Env. Transport and the regions and Midland Expressway Ltd., ex. parte Alliance Against the Birmingham Northern Relief Road and others – UK-Lee Day and Co, Shawn Humber, Richard Stein, FOE-Gerald Kells.  The issue was whether a document, in this case an agreement for the construction of toll-financed road scheme, fell under the exemption of commercial confidentiality. The court decided that the agreement to construct the road was “information relating to the environment,” and the fact that a document might contain true commercially confidential information could not be used to prevent disclosure of the main body of the agreement. Moreover, the purpose of seeking the information was irrelevant.  For that reason the exemption was not applicable. 

The case Friends of the Earth v. UK Government’s Ministry of Agriculture, Fisheries and Food (MAFF) illustrates again that public bodies can use several arguments, here namely commercial confidentiality, to prevent making information available. The MAFF refused to specify what tests had been conducted on crops genetically modified but as stated in EU d Directive 91/414/EEC concerning the placing of plant protection products on the market confidentiality shall not apply to a summary of the results of the tests to establish the substance’s or product’s efficacy and harmlessness to humans, animals, plants and the environment. On being pressed by Friends of the Earth MAFF eventually responded that it was going to write to the company to ask why the information might meet the 'strict test' of commercial confidentiality. At the time of writing this is where the case lies.

V.
Access to Justice in Public Participation in Decision-Making Cases

By Svitlana Kravchenko, Dmitry Skrylnikov and John Bonine

A.
The Right to Participate (Administrative Standing)


Public participation will not fulfill its potential of improving environmental decisionmaking and promoting democracy if excessive restrictions prevent members of the public from commenting on proposed actions.  


The existence of prerequisites or qualifications on the right to participate is sometimes termed “administrative standing.”  One disadvantage of this is that it appears to imply that restrictions on “standing” are the normal state of affairs, and that those who want to participate must prove their right to do so.  An alternative formulation, which assumes that anyone who wants to provide his or her views to a governmental authority before it takes action and that those seeking to restrict this right must provide a basis for the restriction, would be called the “right to participate.”


The issue of “administrative standing/right to participate” has been discussed in Europe for at least two decades.  In 1982 a Colloquium of the highest judges in 10 Western European countries studied and discussed this matter.  A Justice of the Supreme Court of Denmark, Justice Torben Jensen, concluded that, although statutes often specified which persons could bring cases to courts, the concept of “legal interest” was widely used in administrative law “as a criterion set up as a condition for contesting the validity of an administrative manifestation.”  He went on to say:

the concept thus serves as an administrative-procedural criterion for delimiting the group of persons who are entitled to contest such validity as against the administrative authorities and/or the courts of law.

Legal interest, in short, was a widely used requirement or maxim for both administrative and judicial locus standi when statutes did not make particular provisions in the matter, and sometimes when they did.  Despite this starting point, however, the concept had different meanings, both between countries and within a country.  Within individual countries, the concept of the necessary legal interest varied between statutes, between different subject matters, and between different stages of consideration of a matter (for example, sometimes having different meanings in an administrative appeal from that in an appeal to a court).  Furthermore, Justice Jensen pointed out that the meaning of “legal interest” might vary if the purpose of controlling access to the courts or to administrative appeals might be protection of a person’s interests, control of the administration of government, or a desire to promote more participation by the public.
  Finally, he noted that the intensified interest in the environment gave the concept of “interest” yet another dimension.


Justice Jensen’s review of questionnaires collected from judges and scholars in the ten countries led him to conclude that neither of two extremes were common.  On the one hand, most countries did not restrict the legal interest needed for standing to those persons holding “subjective rights.”
  On the other hand, an actio popularis -- that is, a right of action for every citizen -- was found “only in quite exceptional cases.”
  


Of the cases submitted by NGOs and governments for this Handbook, restrictions on the ability of the public or NGOs in administrative proceedings seem to be just as common as restrictions on the ability to go to court.  In the Hungary Case Study “Zamárdi,”  the Somogy Nature Conservation Organization appealed a permit in 1996 but was refused standing by the Ministry of Transport, Telecommunication and Water Management the same year.  In the Poland Housing Estate Case Study, for some time the public authorities argued against allowing residents participate in administrative appeals regarding a highway, but eventually relented.  There have been reported problems for a long time with nongovernmental organizations or ordinary citizens in Slovakia and the Czech Republic being not allowed to participate in administrative procedures, such as forest planning.


One important significance of these barriers to justice is that a bona fide participant in an administrative proceeding has the right, in many countries, to take an unsatisfactory decision to court for a legal review afterwards.  Keeping the public or NGOs out of public participation opportunities is, in short, also a way of keeping violations of process from ever being rectified by the judicial system or an equivalent, independent body.

B.
Openness of documentation for participation in decision-making

Basis for Legal Challenges to Decisions under Article 9.2

Article 9.2 of the Aarhus Convention requires that Parties allow members of the public concerned to challenge:

the substantive and procedural legality of any decision, act or omission subject to the provisions of article 6 . . . and other relevant provisions of

this Convention.

It is important to note that Parties must allow lawsuits about both substantive and  procedural legality, and that they can involve matters that are subject to Article 6 or (if national law so provides) other provisions of the Convention.  An examination of Article 6 shows several procedural requirements that could become the subject of a lawsuit:  

· failure to provide access “to all information relevant to the decision-making,” including data, a non-technical summary, and alternatives;

· lack of public notice being early, timely, and effective; 

· failure of public notice to be clear about the activity, possible decisions, and public authority responsible; 

· failure to provide notice of the procedure, including participation opportunities, where information can be obtained, and the nature of the information; 

· failure to provide an opportunity to submit comments, or failure of the authority to take due account of the comments;

· failure to inform the public (and to do so on a timely basis) of the final decision “along with the reasons and considerations on which the decision is based.”

We can group these into three types of issues:

· Failure to reveal to the public all relevant information that affects its participation;

· Improper procedures for public participation, such as timely or adequate notice, opportunity to comment, time lines or other conditions;

· Inadequate response to comments received (failure to take due account), or failure to reveal the reasons or considerations for the decision.

It is likely to be easier to get judicial correction of some of these than of others.  Regarding the first, it  may be difficult to persuade a judge that undisclosed information was relevant to the decision-making.  The second asks courts to do the kind of work that is most familiar to them.  If a member of the public can show that procedures were violated, courts can rule in their favor, without thinking that they are making policy decisions themselves about the environment.  The third is the most difficult:  to ask a court to determine that the government inadequately responded to a particular comment, or inadequately explained its reasons, asks the court to make a somewhat subjective judgment rather than a clear judgment about legal procedures.  This is not to say that it is wrong for the court to do this.  Judges may be reluctant to rule in such cases.

The cases submitted for the Handbook illustrate these points.

1. 
Openness of documentation for participation in decision-making

It is a basic principle of public participation that all documentation and information relevant to a proposed decision should be open for examination by the public concerned.  Article 6.2(d) of the Aarhus Convention requires that a proponent/applicant or public authority responsible for decision-making must notify the public concerned about public participation procedures, including “the public authority from which information can be obtained and where the relevant information has been deposited for examination by the public.”  This special aspect of “access to information” is similar to, but somewhat different from, the more general access to information principles under Article 5 of the Convention.  In this special case, denial of information harms not only the information principle, but also the participation principle.  

Information relating to proposed decisions must be available, according to Article 6.2, “early in an environmental decision-making procedure,” when all possibilities and alternatives are open for consideration.  This gives the public a chance to be prepared and to participate effectively.  Furthermore, the information must be available “in an adequate, timely and effective manner.”  Lack of access to documentation can make public participation ineffective or even impossible. 

Accordingly Article 9.2 provides for access to justice not only on matters relating to public participation under Article 6.  It also applies to “other relevant provisions” of the Convention as provided under national law.
 It means, that theoretically if  in some country national legislation provides that public participation in plans, programs, policies and legislation will be obligatory, the judicial review procedure will apply to these provisions as well. In reality, in many countries public participation in plans, programs, policies, and law drafting happens only on an occasional basis, decided by officials.  In some countries, public participation is required in the process of preparation of executive regulations.  The Protocol on Strategic Environmental Assessment, which is being prepared and negotiated  now by an Intergovernmental Working Group, created by the Secretariat of the Espoo Convention
 and the Secretariat of the Aarhus Convention  at UN ECE, will promote public participation in all strategic environmental decisions. In the USA public participation in adopting regulations is obligatory, and the violation of public participation rights allows the public to apply to a court for judicial review .  

According to Article 9.2 of the Aarhus Convention, infringement of these rights is a trigger for the review procedure before a court of law or another independent and impartial body established by law.  Each Party must ensure that members of the public concerned can challenge “the substantive and procedural legality of any decision, act or omission subject to the provisions of article 6.”  Denial of information in such circumstances is a violation of the procedural integrity of any decision and thus it should be possible be remedied by a court or other independent and impartial body.  The reality, however, is that people trying to participate in decisions often are denied information, and some courts do little or nothing about such denials.  Some other courts are more attentive to such violations.  

The question of openness of documentation may be easy or difficult for a court.  On the one hand, it is easy to rule that documents should be provided. That seems basically procedural, and a purely legal issue. This kind of cases became rather usual in court practice. On the other hand, to rule that the lack of a document affected the decisionmaking is rather difficult.

It is necessary to analyse the difference between procedural and substantive grounds for access to justice in Eastern and Western countries. In NIS a court makes a decision usually on the substantive legality basis. If a procedure has not been respected in the past, the courts are not yet comfortable with ruling against governments on "technical" matters.  There is a general reluctance of courts in the East to stop a big, important project on a procedural ground, but in some cases they will, because legislation gives a possibility to challenge the decision on procedural illegality.  A few cases, like “Terminal” (Ecopravo-Lviv), happened in the region and changed the tradition. However, in many NIS countries injunctive relief still does not exist in the legislation, and much creativity of public interest lawyers is needed to cancel the decision and to stop a project.

In the USA the courts cannot rule about substance easily, but more often about procedure of decisionmaking.
  In the West the court will stop some project because of serious environmental problems, but it will say that it is doing it because of a procedural violations. There is rarely any substantive legal question about government action, because laws are written to give government broad discretion. Broad discretion equals no substantive legal requirement.  A legislative term like "protect the environment" or "prevent harm" sound like substantive legality, but in, as an American judge once wrote about a forest statute, "breathes discretion through its every pore."
 
In many NIS countries a lack of tradition of openness of documentation and court defense of citizens’ rights to information is one of the obstacles for access to justice. It happens because of the low level of environmental consciousness of both the public concerned and judges.  The public very often does not know its right to go to the court if the right to access to information was violated. Judges do not consider protection of the environmental rights of citizens as their main or important job. Some changes have happened because of the trainings provided for judges and NGOs, organized by public interest law firms in NIS and CEE region, and because of their successful cases as well.

Another problem of access to justice is that the public does not believe that a court is independent and not corrupted, or that a court can solve environmental problems and protect citizens’ rights.  In the East during the Soviet era courts always served and protected state interests. Court practice on protection of environmental and participation rights is a new phenomenon, and the court system in the NIS is just being developed as an independent branch of power.   

Some of the cases submitted for this Handbook illustrate these problems.

In Armenian Case Victory Park-2 (Aida Iskoyan) the construction of a hotel complex started in a public park without any Environmental Impact Assessment (EIA). When citizens saw trees being cut, the Environmental Public Advocacy Center tried to get information about it from the city.  They asked whether an EIA existed, whether any hearing had been held, and whether the mayor of the city had given permission.  But they were refused information.  Informally, they discovered that the mayor of the city had given permission to start the construction, provided that an EIA first gave a positive conclusion.  They also discovered that, despite this condition, and despite the lack of any such EIA, two days later the General Architect of the city had made another order to start the construction.  

The court dismissed the EPAC’s case on technical grounds, never addressing the demand regarding information.  The EPAC also sued the Prime Minister for failing to provide information, but again the court proceedings were delayed, and again no injunction was given (or apparently even possible under the law of Armenia) to stop the ongoing construction.

These events do not give confidence that the courts are working as a guarantee of justice in Armenia regarding lack of information relevant to public participation requirements. 

In German Case 2 (Michael Zschiesche) on construction of a new and extended section of a railway track between Erfurt and Leipzig/Halle, the courts were more attentive to citizen rights.  A nature conservation association recognised under Federal law, NABU Landesverband Sachsen-Anhalt (NABU), requested access to various documents in order to give comments on the proposal.  These included in particular an expert report by the planning office “O” referring to a survey of the nature aspects of the surrounding countryside.  The public authority rejected the NABU application to view the files.  NABU sued.  

The court ruled that the defendant public authority had infringed the plaintiff’s participatory rights.  The court rejected an argument by the defendant that, under the Administrative Procedure Act, the denial of access to documentation was an insubstantial procedural error and therefore could not affect the legality of the development consent.  The court ruled that the Nature Conservation Act gave a right of consultation of independent weight and absolute character.  This is an important statement that access and participation rights under newer environmental laws have to be treated seriously.

Not all cases in Germany are so successful, however.  The German case Baltic Sea motorway A 20 (Michael Zschiesche) involved the issue of whether documents are made adequately available to allow public participation to occur properly.  The recognized conservation group Bund für Umwelt und Naturschutz (BUND) and the regional group Schleswig Holstein Association opposed the construction of a sub-section of the motorway A 20, the Baltic Sea motorway. 

During the plan approval procedure arose a controversy about the extent of legal protection for a certain area, the “Wakenitz valley”. Since the conflicts between the authority and BUND could not be cleared up, the BUND sued against the project. 

The association made procedural and substantive legal arguments in its suit.  Procedurally the association complained that important documents were not made completely accessible. The plan approval authority refused the inspection of the requested documents during the hearing procedure. The authority furthermore modified the documents several times, without allowing the nature protection association to take part again in questioning the project.  

. 

It appears that the court ruled that the nature association could only challenge substantive violations of the nature protection law, not violations of other laws, and apparently not procedural inadequacies such as failure to provide information.  Yet adherence to proper procedures, and the ability to challenge violations in the courts, is fundamental to both the rule of law and the implementation of the principles of the Aarhus Convention.  

2.
Improper procedures for public participation

According to the Article 6 of the Aarhus Convention notification about a decision on specific activities should be early in the process, adequate, timely and effective.  A public authority or proponent must provide enough time for preparation and effective participation by public.  Public participation should be real, not just a formality.  The public should be able to make comments and proposals, and give information or opinions in writing or during public hearings.  There should be a clear procedure for submitting comments in writing and at hearings. 

In some countries special national legislation or regulations contain this kind of requirement.  In other countries there is no such legislation, which makes the procedure unclear.  For instance in the NIS countries’ legislation there are some substantial gaps on public participation, especially in policies, plans and programs, permitting, licensing and land-use planning.  As a result, such practices do not exist or are poor.  Also information about decisionmaking is not available or becomes available at the final stage only, when public participation is impossible or ineffective.  

The main and the most powerful tool for public participation in NIS are EIA and Environmental Expertise.  Relevant laws have provisions on public participation and public hearings, but they are declarative.  Special regulations are needed to enforce them.  Countries which ratified the Aarhus Convention and do not have a procedure have to establish it in national legislation to comply with the Convention.

If a member of the public can show that procedure of public participation was violated, a court can rule in public favor, without thinking that they are making policy decisions themselves about the environment.

In this regard the German Case 2 (Krüger) on construction of a new and extended section of a railway track between Erfurt and Leipzig/Halle is relevant. This case is about participation of the recognised nature conservation association NABU Landesverband Sachsen-Anhalt in the development consent when important changes are made. Substantial amendments were made that affected more than 50 % of the total land area.

Although the project planners had made amendments to the planning documents laid out for public inspection in order to counteract the objections of public concerned, the public has no real chance to express its opinion.

The amended planning documents had been sent to the relevant authorities and private individuals who would be affected by the amendments. They had been asked to submit their opinions, and the opinions received had been dealt with. However, a new date for public discussion was not set according to the development consent. 

The court ruled that the participatory rights of the nature conservation association (plaintiff) were violated by the public authority -Federal Railways Authority (defendant).

Public participation should not be a mere formality, checking off a list to ensure that some sort of comment was allowed.  Public participation is supposed to achieve two goals:  better decisionmaking by the authorities, and implementation of the rights of the public to control decisionmaking through demanding that it is more rational.  To allow comments on one version of a proposal, but to deny the chance for comments or a hearing when the proposal is changed in an important way, does not achieve either goal.  It is heartening that the German court recognized this and provided for enforcement of the rights of proper participation in this way.

The German case Construction site at the river “Elbe” involved the issue whether the issuance of a permit should be under one procedure (which required public participation) or another (which did not require it).  The government chose the second procedure and NGOs applied to the court.  The court took the side of the government, approving use of the second procedure. The court made a distinction between the development of a waterway, which had to be executed with public participation, and the maintenance of a waterway, which did not.  This illustrates that even when procedures for participation are made, they may contain exceptions, and the courts may allow those exceptions to override the general obligations to allow public participation.

USA “Plain Language” in EIAs (John Bonine).  One of the necessary requirements for a proper procedure of public participation is that relevant environmental documents should be understandable for the public. Without this, public participation can be merely a formality, without any chance of benefiting either the public or public authorities.  

The USA case “Conducting a “Telephone Trial” and “Demanding Plain Language” in EIAs illustrates how such an improper procedure can be challenged. The highly technical language of the EIA was not understandable (or difficult to understand) for a layperson. Even a Harvard University professor who helped prepare the EIA had difficulty explaining it.  As a result, the court issued a nationwide injunction against a pesticide spraying program, until proper procedures could be followed.  This case upheld the right of the public to demand clear documents as part of their participation and comment in the EIA process, and showed that the court can be a bulwark in support of those rights.

3.
Inadequate response to comments received (failure to take due account)

Parties must ensure that a decision takes public opinion into due account.  This means that a public authority has to listen to public opinion and take it into consideration during decision-making. It also means that if a reasonable public suggestion is rejected, there should be an explanation of the reasons for the rejection. 

In the Polish case Highway in housing estate the inhabitants of housing estate “Muchobor Maly” in Wroclaw did not agree with a proposal to build a district highway near their housing estate, maintaining that it would be illegal. Inhabitants separately appealed the development consent and the building permit. Comments on the inadequacy of the EIA by residents living near new highway construction were rejected administratively.  When they appealed to the Supreme Administrative Court, it agreed with some of the residents' comments, however, apparently requiring new conditions for building the highway. This is therefore judicial correction of failure to take comments into account. In addition, there was an appeal to another independent body - EIA Commission of Ministry of Environment), which agreed that the EIA was not in compliance with law, but the lack of citizen appeals at an earlier time resulted in allowing the EIA to stand.  

These cases suggest that citizens can challenge inadequate compliance with participation procedures in some countries, in some situations.  The fact that the cases are necessary, shows that violations of procedures are occurring, and that access to justice to correct them is a fundamental and important part of the scheme of any environmental law.

C.
Specific problems with ecological expertise (EE) and EIA

Environmental Impact Assessment (EIA) reflects a preventive approach to environmental management and development planning, and is widely accepted as a crucial early stage for public involvement in the decissionmaking process.

In the environmental review procedures of many countries, EIA is largely a technical aid in the project approval process. For other countries, such as the U.S. and EU member states, EIA is a multi-faceted tool for managing development planning, which often emphasizes public participation, disclosure of information, and other process-oriented provisions.
 

In many countries of former Soviet Union the concept of Ecological Expertiza (EE) is in place. But in some of them EE is a part of EIA process in other countries EIA can be considered as a part of EE. 

While “western style “ EIA is more process oriented in which public participation is one of the core elements, EIA/EE concept pays more attention to the result of environmental review and it‘s conclusion. In most of countries with EE concept public participation is relies rather on declarative provisions of national legislation than on clear procedural regulations.

Environmental disputes, particularly those involving the EIA process are essentially "public" disputes; they involve questions of community values regarding the appropriate balance between economic development (including protection or promotion of employment) and the conservation and preservation of our natural heritage.
 Judge Christine Trenorden of the South Australian Environment, Resources and Development Court notes that the "public interest factor" in environmental decissionmaking is significant and is the defining characteristic that distinguishes environmental disputes from those typically resolved by courts. She goes on to note that, as opposed to a typical case which pits the claim of an individual party against the claim of another, the nature and complexity of environmental disputes arise from a number of factors: ... in environmental disputes, there are often merits arguments which are not so easy to deal with because they may involve questions of design, pollution potential and ... contamination issues.... There are many differing values but few objective standards by which to measure the effect of any activity on the environment.... Even where there are objective standards the interpretation and application of those standards is likely to be the subject of much debate; the decision maker may be subjected to ... expert evidence which is opinion evidence, based on inferences drawn from facts. Disagreements may not be about the facts, but about the nature of the inferences that can be drawn and the conclusions that follow.
 

Aarhus Convention, in Article 9(2), requires party to ensure that members of the public concerned have access to a review procedure before court of law and /or another independent and impartial body established by law, to challenge the substantive and procedural legality of any decision, act or omission subject to the provisions of Article 6 

[decisions relating to activities listed on Annex 1 or which the party has determined may have a significant effect on the environment](…).

Judicial review in some countries generally is limited to questions of procedure, not substance. In the US, for instance, a court’s review of an agency decision generally is limited to the administrative record and focuses on whether an agency prepared the Environmental Impact Statement (EIS) with “objective good faith” and took a “hard look” at environmental impacts and reasonable alternatives
. In the US EIA law has been interpreted by the courts to mean that it is only a documentation and participation exercise, and can be sued over procedural errors in that, but not over the actual outcome or result.
In Poland, for example, administrative courts are not expected to evaluate the merits of the agency’s ultimate decision, but will hold unlawful decision found to be arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with the general principles of administrative procedure.

In many countries in Central and Eastern Europe the EIA legislation allows for review both of compliance with EIA procedures and of the merits of the decision through the administrative review process.

In countries with the EE or EIA/EE systems where usually EE conclusion made by governmental agency is binding, substantive legality of decision plays more important role than procedural violations. For example, in Ukraine after adoption by the Ministry of Environment and Natural Resources, the conclusions of state ecological expertizas are binding for execution. Positive conclusions constitute the basis for granting financing for programs and projects. The implementation of programs and projects without a positive conclusion of the state ecological expertiza is prohibited. Challengers can submit requests for annulment of parts or all of the conclusions of state ecological expertiza to a court that may invalidate conclusions on specific grounds, (mostly substance of conclusion), including violations of the rights of the ecological expertise process, if they have led to unreliable conclusions.
 The law focused more on the merit of conclusion and conclusion can be challenged on procedural ground under condition that violation of the procedure led to improper conclusion.  This practice, even if it is not clearly regulated by legislation, common in many NIS countries (and can be found in CEE region too).

However, there was a precedent in Ukraine when the first instance court found the positive conclusion of the state ecological expertiza of the Mineral Fertilizers Terminal project invalid mainly because of violation of procedural requirements and public right to be informed and to participate in the expertiza process. 

 In many cases in NIS region, the procedural violations are not taken seriously into account by courts and such practice leads to the situations when investors and sometimes even governmental authorities knowingly violate procedural requirements. Construction or other types of activities that require EIA/EE often are started without approval and certainly without any public participation. Even if later court or another authorized body stop this construction and oblige to conduct EIA/EE, the EIA will become just a formality since alternative is already selected, money invested, etc. This makes additional pressure on the decissionmaker to fit substance of decision to existing conditions as well as it makes courts to decide in favor of investors. Judges usually remand the case to let finish EIA/EE and if the conclusion is positive do not take into account procedural violations. Lack of judicial independence should be considered too. In the mentioned above Mineral Fertilizers Terminal Case such factors as started construction, invested money, lack of judicial independence played a crucial role and the progressive decision of the first instance court was cancelled by the appeal court. (Before it was taken by first instance court the same reasons led to the situations when lawsuit was rejected a couple of times by different judges on formal grounds.)

Similar situations are also illustrated in Victory Park 2 Case in Armenia (EPAC Armenia). Where the Mayor permitted the beginning of construction only after getting the positive conclusion of EIA. According to EIA law of Republic of Armenia the area under construction equal or more than 1000sq. meter is subject to EIA. In the given case no EIA has been carried out which contradicts the law and decision of city mayor (…). Mayor resolution was adopted on the 9th of Oct. 2000. However in two days (on the 11th Oct. 2000) the General Architect ordered to begin the construction, which was immediately started (…).

In “ Sosnovskih, Startcev and Koroleva v. Moscow City Government” case (lead by lawyers of the regional Public Center “For Human Rights and Environmental Defense” Olga N. Davydova and Olga A. Razbash, Russian Federation) no obligatory governmental ecological expertiza had been organized and carried out, but investor started construction: 230 old valuable trees and more than 60 bushes were cut down, children’s playground were ruined, and the huge concrete fence around the construction territory were established. The basement (several hundreds tones of concrete) was constructed (…).

Such cases, as mentioned above, often include injunction relief requests to stop construction or other activity.

In some countries the EIA final decision is considered as an administrative act. Actions and other appeals against administrative procedures usually have a suspensive effect i.e. the administrative decision must not be enforced until they are found to be lawful by the court.

Challenging the substantial legality of decision in many cases is more problematic than procedural. It usually requires experts involvement and excessive cost of experts or sometimes a lack of independent experts can be the main barrier. It also increases litigation expenses because judges often need to invite experts to the court or appoint additional expertise.

The problem with the lack of independent experts is demonstrated in NGO “ Asian and American Partnership” v. the Almaty City Government case (LEEP/ Kazakhstan). The state expertise was not adequate. The main obstacle in the case was lack of independent environmental expertise. 

The creative solution how to arrange experts was found in the “Conducting a “Telephone Trial” and Demanding “Plain Language” in EIAs” case (USA). In this case, that the University of Oregon’s Environmental Law Clinic filed in federal court in the mid-1980s, the practical barrier of NGOs or individuals being able to arrange expert witnesses to testify on their side in court was overcome. The University of Oregon’s Environmental Law Clinic faced a problem with finding various experts to testify on their side regarding the scientific inadequacy of the EIS. Several were willing to testify, but could not spend the time or money to fly to Oregon for the trial, and of course their clients could not afford to pay them even if they had the time. 

The federal judge in that case proposed an interesting solution - for various witnesses to testify by long-distance telephone.  At first, the government lawyers objected, saying that they wanted to be able to cross-examine the Environmental Law Clinic witnesses in person, in front of the court. But the court accepted the Environmental Law Clinic argument that the quality of a scientist’s testimony and evidence has little or nothing to do with how his face or body language appears during a court appearance.  So arrangements were made for “telephone trial” and the Environmental Law Clinic put on 9 of their 11 witnesses by long-distance telephone.

The challenging of procedural legality in many cases can be quite successful e.g. mentioned above “Telephone Trial” and Demanding “Plain Language” in EIAs” case. It also can save a lot of time and money e.g. in the above mentioned Mineral Fertilizers Terminal the first instance court made the decision in two days and suspended construction of the terminal. If court had appointed additional expertise the trial would have lasted for a long time.

From the other side sometimes arguments on procedural violations are not taken into account, may not be sufficient or there might be no procedural violations but substance of decision will be inadequate. For example, in the Quarry Susica – Cacak case (FR Yugoslavia) formally procedure was upheld but public was not satisfied with the decision.
 Sometimes combined approach can be used. For instance, in Pirin Mountain case (Bulgaria) six environmental NGOs appealed substantial and procedural legality of EIA decision.
 

Challenging EIAs as inadequate is a big issue. It is very important to have possibility to challenge the substantive and procedural legality of EIA and Aarhus Convention gives us such opportunity.

VI.
The Republic’s Right to Enforce Environmental Law

By John E. Bonine

A.
Introduction


The right to enforce environmental law under Article 9 of the Aarhus Convention can have two quite different meanings:  

· the right of government or nongovernmental institutions or people to enforce the law against private persons outside the government (for example, enterprises and others who are subject to it) (Article 9.3);  and 

· the right of  the nongovernmental public (or perhaps an Ombudsman inside the government) to complain to the courts about a government decision (Articles 9.1, 9.2, and 9.3).  


The right to enforce environmental (or any other) laws in many countries has traditionally been available only to certain persons -- usually businesses that are affected economically and perhaps nearby landowners.  The right to enforce the law has often not been available to “ordinary” members of the public or to the organizations of civil society that want to challenge illegal actions.
  The Aarhus Convention commits its adherents to modify these past restrictions.


Removing legal restrictions on the public’s right to enforce information laws, participation provisions, and general environmental laws is a component in building a rule of law that is applicable to the powerful as well as to the weak.  Of course, inequalities will always exist.  Those with power and resources will always have a bigger effect on governmental and private decisions than those lacking them.  But this inequality is magnified even more where access to courts is restricted. 
  


Equal access to the judicial system produces a rule of law that is applied without distortion and favoritism caused by legal or economic factors.  In doing so, it spreads the sense of “ownership” of the democratic system broadly among the public and makes it less likely that the public will turn to extremists on either side.  By stressing communitarian values, the movement to broaden legal standing will provide important societal restraints on the sometimes uncaring individualism that accompanies enhanced economic development.  By stressing the importance of compliance with duties and not only rights, this expansion of the ability to sue will, paradoxically, not only do a more thorough job of promoting the rule of law, but build a stronger framework for the protection of individual rights of every sort.  

B.
Article 9 and Expanded Enforcement/Standing

“The law, in its majestic equality, forbids the rich, as well as the poor, 

to sleep under the bridges, to beg in the  streets, and to steal bread.”  Anatole France 


The question of who has the right to enforce a statutory (or constitutional) obligation, when a fellow citizen or government official is disregarding that obligation, is labeled in many countries "standing to sue" or locus standi.
  The traditional law of standing in many countries, "in its majestic equality," prohibited corporations as well as citizens from suing the government unless they were "aggrieved" or had a “legal right” invaded -- but those corporations usually had no problem satisfying such standards.  This purportedly neutral rule, therefore, has had the effect of letting business interests into court to complain about violations of the law, while keeping members of civil society out of court.
  The lack of such lawsuits by the public can mean that the state of compliance with the Aarhus Convention and national law remains primarily in the hands of those very institutions that may be violating the law.  The cases submitted for this Handbook provide numerous examples where judicial enforcement has been stymied, as have previous studies in the field.


Article 9 of the Aarhus Convention was designed to liberalize the classes and categories of persons (natural or legal) who can file lawsuits against public authorities and others when they perceive there to be a violation of law.  Three years after the signing of the Convention, however, it is not clear which, if any, countries have modified their legislation or practices to promote wide access to justice.  Legislatures are not the only institutions that can decide to be responsive to the new obligations of the Aarhus Convention.  National judiciaries can play a significant role.  Although Article 9 of the Aarhus Convention can be read as being of little direct help to a prospective litigant, it can equally well be read as modifying or overriding preexisting national law and thereby having direct effect.
  


Before moving to a more thorough examination of standing to sue, it is worthwhile examining some of the apparent differences in the three provisions of Article 9 regarding this issue.

1.
Article 9.1 and Access to Information


Article 9.1 of the Aarhus Convention states that “any person” who believes that his or her information request has been wrongfully denied or otherwise handled must be able to go to court.  Under this formulation, there should be no reason for a person whose request has been denied to have any problems with legal standing to challenge the legality of the denial.  Any person can request information (even a person or organization from another country, under Article 3.9) and that person must be allowed to sue.
  Even under an outdated “legal interest” test, of course, a person who filed the request would likely qualify.  If national legislation does not allow “any person” to request information and “any person” to sue over a denial of a request, then the national legislation must be amended, or it must be interpreted by national courts as effectively amended by the Convention, or a Party must be considered to be in noncompliance with the Convention.  


A Case Study submitted for this Handbook by Dr. Csaba Kiss of the Environmental Management and Law Association of Hungary (EMLA) involved this issue of “standing” to seek environmental information, and could lead to a court ruling on whether “any person” can sue to get the information that “any person” has a right to request.  In Hungary Case Study Kövári v. Environmental Inspectorate of Northern Hungary, the Environmental Inspectorate of Northern Hungary refused to provide emissions date from an enterprise on the ground that the person requesting the information had no right to participate in any government decisions relating to it.  The person sued with the help of EMLA, at which point the Inspectorate decided that it could, after all, release some information.  Negotiations continued regarding other information while the court suit is waiting to be heard, so the issue of standing in a court suit may or may not have to be addressed by the court.


Other Case Studies submitted show that cases demanding information normally go forward without the government defendant even making an objection against the standing of the member public who is requesting the information.  In other words, governments do withhold information, and they do defend these withholding actions on various grounds, but so far, and contrary to the experience in the Hungary case, there appears to be rather widespread acceptance that that a person who has demanded information and been denied also has a right to his or her “day in court” to challenge the denial.



2.
Article 9.2 and Public Participation


Article 9.2, which involves legal challenges to denials of public participation rights, is both interesting and complex.  It clearly calls for more broadening of the rights of access to justice than has been available under much past legislation and practices in the legal systems of the Parties to the Convention.  Article 9.2 states that members of the “public concerned” who have either a “sufficient interest” (or, in some countries, “impairment of a right”) can sue for denial of participation rights “to challenge the substantive and procedural legality of any decision, act or omission subject to the provisions of article 6.”  


If the paragraph stopped there, it might not seem to guarantee any new rights on standing-to-sue and legal access to the court as an enforcement tool.  But it does not stop.  The same paragraph goes on to say that what is a sufficient interest or impairment of a right “shall be determined in accordance with the requirements of national law” and must be determined “consistently with the objective of giving the public concerned wide access to justice within the scope of this Convention”  (emphasis added.)  Again, if the sentence stopped after the words “national law,” it would not have required expansions in standing to sue.  But it does not stop.


The two apparent goals in the quoted sentence -- to pay attention to national law where it imposes “requirements,” and to give the public concerned “wide access” to justice -- may appear to be in conflict, particularly in a situation where preexisting legislation did not give wide access to justice.  Or perhaps they might be capable of being reconciled and made consistent.  (What is quite clear is that the second half of the sentence cannot be completely ignored, giving the final word to preexisting practices under national law, because if that was the intention of the convention drafters, it could have been accomplished without including the second half.)  


If the two goals are in conflict, in a given situation, which should prevail?  There are at least two ways of resolving the apparent contradiction.  One is to conclude that the legislative act of ratification in a country effectively amends national laws in existence as of the date of ratification to incorporate the new standard of “wide access to justice within the scope of this Convention.”  Another is that both present and future laws must be interpreted liberally to achieve goal of wide access.
  


It is possible to treat the two goals as being consistent with each another.  This is done by concluding that if national law does not impose requirements, then the Convention demands that there be “wide access to justice,” and if it does impose requirements, then the Convention demands that those requirements must be consistent with such wide access.  (Again, as stated above, the text of Article 9.2 does not authorize Parties to impose whatever requirements they choose, free of any obligations under the Convention; it insists that there be wide access.)  


It is also important to understand what Article 9.2 means when it states the goal as being giving “the public concerned” wide access to justice.  This quoted term is the key to “NGO standing” under the Convention.  Article 2.5 of the Aarhus Convention defines the “public concerned” as the public likely to be affected or having an interest in the environmental decision-making at issue.  It then further defines “interest” by providing that “non-governmental organizations promoting environmental protection and meeting any requirements under national law shall be deemed to have an interest.”  Of course, this additional repetition of the formula that those “meeting any requirements” of national law are the ones included leaves some role for national law, but the question is, what role?  First of all, many national laws may only provide various formulas concerning what interest is necessary, but a “requirement” applicable to NGOs seems more specific.  Furthermore, a “requirement” is not the same as a “prohibition.”  If national law does not explicitly impose “requirements” that NGOs can “meet,” then it would appear to have no restrictive power.  It appears that some NGOs in each country must be deemed to have an interest, because the Convention allows “requirements,” not outright failure to provide for NGO standing.  If the Convention had been intended to leave the question of NGO standing completely in the discretion of each Party, it could have been worded in a much more obvious way to do so.



3.
Article 9.3 and National Environmental Law


Article 9.3 of the Aarhus Convention involves challenges to actions that are alleged to contravene national environmental law.  Parties are to ensure that members of the public can file such lawsuits  “where they meet the criteria, if any, laid down in its national law.”  Again, it seems important that the provision does not say that members of the public can file lawsuits “if permitted by national law,” or use similar language.  Instead, it grants the right to sue and then permits Parties to lay down “criteria” if they wish to do so.  If specific criteria are not laid down in national law, members of the public should be deemed to have the right to go to court.  This obviously raises the question whether any criteria are laid down, whether they are laid down in “law,” and what they say.  (It also raises the question of who is empowered to interpret the criteria.)  

C.
National Legislation For Expanded Enforcement/ Standing


Several broad legislative models with respect to standing are used in the UNECE area.  


A few countries use a model in which their legislation declares that “any person” can sue the government when it breaks the law -- basically, an actio popularis.  This is fully consistent with Article 9 of the Aarhus Convention, even though it is not required by the Convention.


The second model, which is almost mandated for national systems by Article 9 unless the first model is followed, can be loosely termed “NGO standing.”  Under this model, several countries grant nongovernmental organizations  a special right to file lawsuits, without no necessity that they must prove that they are personally interested or in some way affected by a decision.  Legislation either specifies the characteristics of NGOs that are given standing, or it provides that a state authority will create and maintain a list of nongovernmental organizations that are automatically granted standing and permitted to take claims of illegal acts by government to the courts.  


A third model, “sufficient interest standing,” grants legal standing to those who are “affected” (sometimes one’s “interests” have to be affected).  This may be done either in general terms for all persons, or as an aspect of  legislatively-granted NGO standing.  If this model is used, Article 9 requires that at least some NGOS have standing.


Countries using the fourth and oldest model, “legal rights or legal interests standing,” grant legal standing only to those with economic interests, or similar very specific interests, to protect.  A variety of terms is used, such as a requirement for a “direct and personal” interest, the “violation of a right,” or a “legal interest.”  It is important to note that a person with an economic interest will usually be admitted into the court under the fourth model, while those with an interest in non-economic values or enforcement of the rule of law often will not.  In light of the analysis earlier in this Part of the Handbook, it appears that national legislation in this most restrictive category will have to be changed if Aarhus Article 9 is to be taken seriously.  


Although two categories have been suggested here (legislation that is on its face rather elastic, versus legislation that is on its face more restrictive, or as traditionally been seen so), in reality this is only an organizational device.  Words in legislation do not decide the meaning of a law;  the judge or other person applying it does.  As the discussion below will show, legislation in the first category can be interpreted restrictively regarding standing, and that in the second category can be interpreted broadly.  



1.
Actio popularis 


In the United States, statutory provisions in federal and state laws regarding standing to sue in specific legal contexts have generally been quite progressive.  Many environmental laws contain provisions granting access to the judicial system.  Lawsuits against U.S. federal government agencies can be brought under the Administrative Procedure Act, the Freedom of Information Act, under "judicial review" sections of every environmental statute, and under the "citizen suit" provisions that exist in most environmental statutes.
  The statutory provisions for standing can be said to embrace the doctrine of actio popularis.  They range from authorization for "any person" or "any citizen" to file certain suits to a few requirements that a potential litigant be "adversely affected" in some way.
  While the legislation of the U.S. is quite progressive, it is necessary to note that the federal courts have taken to themselves the last word on standing-to-sue.  This will be discussed in a later part, below.


The Netherlands may well have the least restrictive legislative criteria in Europe for accessing the courts.
  Furthermore, the Netherlands links administrative standing and judicial standing in this way:  it allows "anyone" to participate in the consultation process with a public authority and then anyone who has lodged objections at the consultation stage has the right to ask a court for judicial review of the decision.  See the 1994 General Administrative Law Act's (GALA’s) Title 3.5, "Extended Public Preparation Procedures.”
  Additionally, the Netherlands also extends standing to NGOs in civil law suits much like Italy, Switzerland, or the German Lander.
  As explained by Joost Rutteman, the author of Netherlands Case Study “The ‘Indispensable’ Pesticides Case: 

Since 1987 environmental NGOs in the Netherlands are . . . recognised in every court to have an interest in protecting the environment.  This is a general interest and there is no need for ownership or other more specific interests.

The developments were largely the result of the jurisprudence of court decisions, according to that author.  Legislation in the mid-1990s, resulting in Section 3.305a of the Civil Code, which provided for standing for NGOs to pursue certain purposes and could be seen as not including abstract interests, have in fact been treated by the courts as making no restrictive changes to the broad Dutch jurisprudential rule of NGO standing.

Further provisions are found in the Dutch Environmental Protection Act (EPA), adopted in 1993.  This law, which consolidates a number of previous statutes into a comprehensive statute, controls licensing and other matters, sets out provisions for public participation, and provides for judicial review of such matters.  But the EPA law is not a complete environmental code and several other laws remain in effect.  The question of standing for judicial review requires consultation of both GALA and EPA.  One scholar, Professor Gerrit Betlem of the University of Utrecht, has explained this as follows:

The combined effect of these two Acts entitles those who have lodged objections in the consultation stage of the decision making process to apply for judicial review of the decision.  Because “anyone” has the right to make reservations in the preparatory phase of the licensing process, a two stage actio popularis accordingly applies.  In technical legal terms, in the main it [is] so-called “interested persons” who have locus standi, including public authorities and non-governmental organizations.


A well-known court case in the Netherlands recognized NGO standing as well.  In the Reinwater case, the highest Dutch court gave environmental organizations standing to sue where (1) the stated purpose of an organization has been affected, (2) the interests in the lawsuit lend themselves to grouping, and (3) the interests served by the litigation are protected by civil law.


As a final note, in the Netherlands environmental NGOs are allowed to appear in the administrative court (but not to the civil court) without hiring a lawyer.  Thus in practice, many cases are argued in the administrative courts by economists, scientists, and engineers.



2.
Legislated NGO Standing for Recognized NGOs


According to a 1992 study, Switzerland was the first European country to legislate a right of action (or standing to sue) for environmental nongovernmental organizations (NGOs).
  In Switzerland, Article 12 of the Federal Nature and Heritage Conservation Act 1966 allows appeals against administrative decisions to the Supreme Court, for nationwide nature associations.  The same can be found in Article 55 of the Environmental Protection Act 1983 for nationwide nature NGOs, provided they were founded at least ten years before the lawsuit and are officially recognized by the federal government.
  A third law, the Trails and Footpaths Act of 1987, also uses this accreditation procedure.
  The number of lawsuits has not overwhelmed the courts.  Approximately 40-50 cases are brought per year in all courts, cantonal and federal.  Their rate of success has been about 50%.
  


In Italy, Articles 13(1) and 18(5) of Law No. 349 of 1986 gave environmental associations the right to sue in administrative courts if they have been recognized for this purpose in a ministerial decree.
   


In the view of one American scholar writing in 1995,

over the past twenty years, Italian courts have somewhat grudgingly begun to broaden the right to sue (especially in the environmental area). More dramatically, and also in sharp contrast to the United States, the Italian parliament adopted legislation that broadens the right of access to the courts in ways that seem extraordinary to American lawyers and scholars.
 

France is said to have a system combining elements of the above -- both a list of NGOs given special rights to sue and a test that an  NGO must meet in a specific case.  France enacted a new law in 1995, the Act on the Reinforcement of Environmental Protection (known as the Barnier Act), which allows at least public participation in administrative proceedings.
 According to a report from a conference, Jean-Luc Soulier indicated (paraphrasing):

[A] 1995 law gives interest groups standing to act.  The 1995 law was enacted to permit associations to sue when there is harm from a factory or a government body.  An association may apply to be registered; if within six months its application is not accepted, it is deemed rejected.  Certification can be granted at the departmental or regional level or nationally by the Minister of the Environment. 
The report also said that “A particular interest supporting standing must be shown; a general public interest is insufficient.  But uncertified associations probably will be allowed to sue even less often in view of the 1995 law.”

3.
“Sufficient Interest”: Flexible subjective requirements for standing 


The Case Studies submitted for this Handbook often mention standing as an issue, and often standing is governed by legislation stating a requirement that the litigant have an “interest” of some kind, in order to be among those who are allowed to bring a court case.  This section will discuss the cases submitted, rather than attempting a comprehensive analysis of the differing interpretations given by different jurisdictions of differing wording for an “interest” test.  Furthermore, because of the cases submitted, only cases involving NGO standing will be discussed.  They should be considered simply to be examples of the situation in a few places.


When legislation requiring that someone have an “interest” or “sufficient interest” should the requirement for an “interest” receive the same judicial interpretation in the case of a nongovernmental organization as it does for individuals?  What exactly is the “interest” of an NGO that is organized to serve a broader public interest, and not the narrow interest of its “owners”?  Article 3.4 of Aarhus answers that, unless there is national legislation imposing special requirements, an interest is simply that an NGO be devoted to environmental protection.  While this may appear to be a simple formula, the reality is that determining whether national legislation imposes requirements may prove to be a matter that will result in years of litigation in a variety of countries.  Furthermore, within a country, litigation is likely to go on for years concerning what it is that national legislation actually says.


In Belgium the legislation requires that a person have an “interest.”  The courts generally have required that a natural or legal person must show a personal and direct interest in order to have access to any courts, although the words “personal” and “direct” are not in the legislation.  The Belgian Case Study 1 A.S.B.L. Werkgroep voor milieubeheer Brasschaat confronted the question twenty years ago, in 1981, of determining whether an NGO’s definition of its “interest” in its own statute (charter, or legal registration) were to be used in deciding whether they can sue to enforce environmental laws.  The Council of State (which hears administrative cases) decided in the cited case that protection of the environment was a public interest and that an environmental group only needs to represent a point of view that is consonant with that of a group interested in the environment.  


That broadened approach to standing was not followed in the civil courts in Belgium.  In the same year as the Council of State case in Belgian Case Study 1, in a civil case involving the same issue and plaintiff, the Supreme Court ruled (and has since reaffirmed on numerous occasions) that a purpose in an NGO’s “statute” cannot be considered a personal and direct interest for purposes of the civil courts.
  

A broader approach also may not have continued in the Council of State.  A second method of gaining access to the Council of State to challenge administrative acts is for an NGO to show that its “statutory purpose” is affected by the decision that it is challenging.  The question of NGO satisfaction of the “personal and direct interest” requirement before the Council of State has continued to arise in various cases.  In Belgian Case Study 3 A.S.B.L. Réserves naturelles, A.S.B.L. Aves, A.S.B.L. WWF-Belgium vs. the Walloon Region the Council of State ruled that NGO purposes such as promoting nature conservation and protecting wildlife are only “general” interests and not “personal” ones for the purposes of gaining access to justice; that an interest in nature reserves is not a personal interest if the act being challenged does not directly impact on one of the reserves being operated by the NGO; and that an interest in protecting birds is not sufficient to challenge a decision that will harm frogs.
  


It is interesting that, although the parties raised the Aarhus Convention and Rio Principle 10 in their arguments, the Council of State ignored the arguments.  Now that the Convention is going into effect, it appears that a court will at least have to address the question whether it provides any interpretive guidance regarding national legislation.


This question is also fermenting in the Belgian legal system also because of legislation adopted in 1993 that sought to broaden access to the courts by NGOs, but using a “special procedure.”  One commentator notes that Belgium's 1993 Right of Action Relating to the Protection of the Environment Act “recognizes a restricted right in associations: they must be registered as environmental protection associations for at least three years, can challenge specific elements in environmental statutes, and may request either injunctive relief or imposition of preventive measures.”
  


One judge in the civil courts has been willing to treat the broadened standing approach of the 1993 legislation as being relevant even in cases not covered by it.  Belgian Case Study 2 A.S.B.L. Inter-Environnement Wallonie, Aéroport de Bierset involved a challenge to night-time flights disturbing the sleep of residents near an airport.  The airport asserted that the NGO had no standing to sue in the “normal” procedure, because they lacked a “personal” interest.  The Court of First Instance decided, however, that the meaning of interests had, in effect, been broadened by the legislature to include collective interests, through passage of the 1993 legislation (even though the plaintiffs were not using the procedures in that legislation).  He stated that the legislation even puts some meaning into the right to a health environment in Article 23 of the Belgian Constitution.  This appears to be a significant shift in interpretation, although whether other judges will follow this reasoning remains to be seen.  Since the judge did not suspend the flights, the interpretation is not likely to be reviewed any time soon by the Supreme Court.


Judicial review before the Belgian Council of State can be compared to the law and practice in Greece.  See the next section for this.



In the Republic of Georgia according to Chapter XLIV of the Civic Procedure Code (1999), citizens are entitled to sue against an administrative act only in cases where it directly affects her/his legal rights.  Georgia Case Study 2 (Vake Park Case) involves NGOs proving that they have a “sufficient interest” to meet this test.  They were successful, showing that “plaintiff had no information about issuance of this administrative acts (this permissions were never published), he even had no chance to be involved in the  decision making process.”  


In a second case in the Republic of Georgia, in Georgia Case Study 1 (National Park Without Land) NGOs find themselves in the position of arguing that the plaintiff in the case has no legal standing.  A lower court has abolished an administrative act allocating public land to a national park.  A private plaintiff asserted that he sought to guarantee access to the land for grazing and firewood-cutting.  A public-interest environmental lawyer has been defending the state administration’s administrative act (regulation) in court, after the administration lost the case in the lower court.  The lawyer, on behalf of the state, is now appealing the decision to an appeals court.  The argument is that the plaintiff is not a herder himself, that reasonable firewood cutting is allowed under the administrative act for the park, and that the plaintiff has never applied for a permit to cut firewood.  The case is pending at the appellate level.


Finally, a problem that is likely to come up more and more is where legislation recognizes broadened standing in environmental cases, and the public authority claims that the matter is not an environmental one, and thus the broadened standing test does not apply.  This was the situation in Hungary Case Study “Zamárdi.”  The Somogy Nature Conservation Organization was denied standing in cases opposing permits for a new road that would cut through a forest.  The courts, including ultimately the Supreme Court, ruled that, even though environmental NGOs have standing without doubt in “environmental” cases, a case relating to the construction of a highway is not an “environmental” case.  The court apparently ruled that a matter has to be explicitly classified as ‘environmental’ by the Act on Environmental Protection, such as Environmental Impact Assessment cases and Environmental Audit cases.  

4.
“Legal Rights” or “Individual Interests”: More Restrictive Subjective Requirements for Standing


The legislation in some jurisdictions appears to restrict standing more explicitly on its face, granting standing only for those with a “direct and individual” or “direct and personal” interest.  Interpretations of these terms can vary dramatically, however, as can be seen below in comparing decisions of the European Court of Justice and the Council of State of Greece.  For those jurisdictions whose courts have issued restrictive interpretations that appear to deny rights granted by Article 9 of Aarhus, a significant question arises: is it necessary for the legislation must be amended, in light of the Aarhus Convention, or will it be interpreted differently by the courts, in order to give effect to the commitments expressed by Parties in ratifying the Convention?  Perhaps both branches of government have an equal obligation to take account of the obligations in Article 9.


The European Court of Justice (with jurisdiction over the supra-national legal system of the European Union) refused to take a broad view of standing in environmental matters in the 1998 case Stichting Greenpeace Council et al. v. European Commission.
  Several individuals and NGOs brought suit in the European Court of First Instance, contesting the legality of EC funding for two fossil fuel-fired power plants being built by Spain in the Canary Islands.  The Court of First Instance denied standing.  On appeal, the European Court of Justice also denied standing.  The relevant provision of the Treaty Establishing the European Community
 is Article 230, paragraph 4:

Any natural or legal person may, under the same conditions, institute proceedings against a decision addressed to that person or against a decision which, although in the form of a regulation or a decision addressed to another person, is of direct and individual concern to the former.

The Court of First Instance said that the individual plaintiffs (including local residents, farmers, and fishers) would not suffer from the decision in any way other than that of other residents of the Canary Islands, and therefore the matter could not be of “direct and individual concern.”  Furthermore, Greenpeace, as an NGO, could not have standing since it did not simply represent individuals who would have standing, nor did it have some special, individualized interest of its own.  Furthermore, participating in prior proceedings was not enough to give Greenpeace a special, individualized interest.  The Court of Justice upheld the lower court.  For individuals, it said:

[T]he specific situation of the applicant was not taken into consideration in the adoption of the act, which concerns him in a general and abstract fashion and in fact, like any other person in the same situation, the applicant is not individually concerned by the act.

As for Greenpeace, its arguments for general public interest standing and about the vacuum in enforcement of EU laws created by restrictive interpretations of Article 230 fell on deaf ears.  So did its argument that a right of public participation creates standing.  Their claim that the right to be informed and  consulted in an EIA procedure gives them a right to go to court fell on deaf ears.


In Greece administrative acts can be challenged in front of the Council of State, which is the supreme administrative court in Greece.  According a professor of public law and environmental law in the University of Athens, “The jurisprudence of this court, on environmental matters, has been very rich and very innovative, since 1977.”
  The Council of State’s jurisdiction over environmental law is based on the fact that article 24 of the Constitution of 1975 makes the protection of the environment an obligation of the State.  In about 1990, a separate Section of the Council of State was created for environmental disputes, the Fifth Section.  The court has annulled illegal administrative acts, suspended the execution of harmful administrative acts, and formulated fundamental environmental principles that Professor Glykeria Sioutis says have strongly influenced environmental legislation.


Locus standi in front of the Council of State to annul an administrative act is available to both natural and legal persons (organizations and businesses), but only if they prove what Professor Sioutis characterizes as “a personal, direct and present legal interest.”
  But this “legal interest” has been interpreted by the Council of State to be broader in environmental disputes than in other matters.  If a natural person has “any kind of a territorial relation with the area” of environmental damage, the person can have standing, he states.  This allows an interest that need not be strictly personal, may be only indirect, and can even be merely potential rather than already in existence.
  This is based on article 24 of the Constitution which, by creating a duty on the State is considered to create a collective and “supra-individual” right.  Environmental factors, human health, and life itself are said to constitute an “ecological existential minimum” that can be objectively assessed.


Traditional legal doctrine in Germany has disfavored allowing the public to go to court to require the state to abide by the law.  As one writer has put it, “German standing doctrine is built on deeply-engrained principles against the general legality view of access to court and the right of citizen groups to challenge administrative action.”
  


On the other hand, many of the Länder, or States, have been notably more progressive and open toward granting standing to sue, particularly for established environmental NGOs.  In at least one case in the 1980s, when an administrative agency (public authority) excluded an NGO from participating with regard to certain issues on a controversial extension of a runway at Frankfurt Airport, and the NGO sued, the court ruled that the NGO could not challenge its exclusion (or the permit itself, since it had not participated).
  But as Germany Case Study 3 (Development consent of a wind power station in the conservation area of Westhavelland) shows, other German courts have been receptive to NGO lawsuits under Länder legislation.  In that case, involving a nature conservation association which is recognised in accordance with § 29 of the Federal Nature Conservation Act, the court ruled that an NGO could take legal action in accordance with § 42, paragraph 2 of the Code of Administrative Procedure, without being required to prove that its own rights had been infringed. 


Some countries with seemingly restrictive “legal interest” tests have found a way to liberalize standing through interpretation.  For example, legal standing in Norway is achieved through the general rules in Norwegian law using a “legal interest’ test, 
 but environmental protection associations have had some success.  Section 28 of the Administration Act (Forvaltningsloven) and section 54 of the (Civil) Procedure Act (Tvistemalsloven) requires that a party have a “legal interest.”
  As long ago as the Alta case in Norway in 1979, the Norges Naturvernforbundet (The Norwegian Society for the Preservation of Nature) successfully achieved legal standing.  The Norwegian Supreme Court stated:

It has been accepted under the circumstances that a plaintiff may have a legal interest in bringing an action even though the decision has no direct influence on his own legal position.  Depending on the circumstances, also an interest organization may have the required legal interest even though the decision in the matter is of no direct consequences to the organization’s or the members’ rights.  The need for judicial control of the public administration may be the decisive factor here.

According to Professor Ellen Margrethe Basse of the University of Aarhus, “The grounds in the Alta case for accepting the organization’s legal interest were the allegations concerning nature conservation interests.”

D.
Judicial Interpretations and Expanded Standing


As already noted, an amendment to legislation is not the only means for broadening or narrowing the class of those who can enforce the environmental, or other, laws.  The judicial system in many countries has something important to say about standing -- whether it is the interpretation of statutes (discussed above), the explicit Common Law reasoning of England, or the use of constitutional interpretation as a tool.  



1.
Common Law Expansion of Standing


The following discussion of developments can be equally seen as judicial interpretation of legislation, thus belonging in section C of this paper, or as judicial decisionmaking on standing in a Common Law country.  The discussion has been placed here, but with little argument the author could be persuaded that it should be moved.  As the home of Common Law, it is perhaps appropriate that much of the early judiciary-led movement to grant access to the courts occurred in England.  The changes that took place starting in the early 1970s appeared so dramatic that they led one writer to claim:

The House of Lords has all but eliminated the standing requirement, virtually converting the [judicial] review action into an actio popularis, which is available to any citizen who seeks to annul improper administrative action.

This quote may seem an excessively ambitious interpretation, but it may not be far off the mark, at least at the level of theory, if not always in actual practice. 


The revolution in the law of standing can be traced both to the work of Lord Denning in the 1970s and to a revision in the procedure for judicial review of administrative actions in England.  Order 53 came into force in January 1978, based largely on the recommendation of the Law Commission that a single, unified procedure for judicial review would be preferable to the time-encrusted and sometimes confusing system of "prerogative writs," and indicating that locus standi should be liberalized as well.  In O 53 the basis for judicial review was no longer whether a person was "aggrieved."  Instead review would be premised on a party having a "sufficient interest" in the matter sought to be litigated.  The Order was given statutory grounding in section 31 of the Supreme Court Act 1981.


The new formulation, "sufficient interest," could have been interpreted as restrictively as "person aggrieved" had been in the past, or that it in any event was not intended to create a more liberalized, uniform rule of standing.
  But any time that the applicable words change there is also the opportunity for a change in doctrine as well.  The House of Lords decided what to do with locus standi, in light of Order 53 and sec. 31 of the Supreme Court Act, in what has become known as the Fleet Street Casuals case in 1981.
  Reversing its position of four years earlier in a case known as Gouriet, the Law Lords ruled that a group of taxpaying small businesses could sue the tax authorities in complaint against what the authorities were doing with regard to a different group of taxpayers.  Since the argument that these small businesses were in some way specially damaged in a way different from other taxpayers could hardly be made while keeping a straight face, the ruling in the Fleet Street Casuals case became the basis for, in essence, accepting Lord Denning's view of dramatically lowered locus standi bars into English jurisprudence.  Some subsequent cases, such as the Rose Theater Case,
 still applied a restrictive view of standing, but in general the broadened rule has stood.  For example, one of the Case Study authors, Kate Cook of the United Kingdom, comments in her Case Study R v Secretary of State for the Environment ex parte RSPB on “the liberal rules on standing which operate in the UK.”

In fact, a series of decisions have made it clear how broad is the right of legal standing in England, at least in environmental cases.  The environmental group Greenpeace was granted standing in a case known as the Thorp Nuclear Case to challenge a proposed license for a nuclear power plant.  The High Court said that Greenpeace was a "responsible and respected body with a genuine concern for the environment" (a kind of ideological standing) and that granting them standing to pursue the litigation would save the court's time.  They would efficiently and effectively represent the interests of 2,500 of its supporters living in the area of the proposed nuclear plant.  This may be seen as a kind of "representational standing," or perhaps “third party standing,” in lieu of others who truly would have had ordinary standing.
  Judge Otton said:

I reject the argument that Greenpeace is a ‘mere’ or ‘meddlesome busybody.’ .  . . I regard the applicants as eminently respectable and responsible and their genuine interest in the issues raised is sufficient for them to be granted locus standi.”


A British decision handed down in 1997, Ex parte Richard Dixon,
 continued the liberalization, and continued the exposition of the viewpoints that public law is about duties, not rights.  Justice Sedley wrote:

     Public law is not at base about rights, even though abuses of power may and often do invade private rights; it is about wrongs -- that is to say, misuses of public power; and the courts have always been alive to the fact that a person or organization with no particular stake in the issue or the outcome may, without in any sense being a mere meddler, wish and be well-placed to call the attention of the court to an apparent misuse of public power.  .  .  .


The rules of standing of the European Court Justice may also be seen as a matter of judicial common law, rather than legislation, in that there is no apparent requirement that they come out as they have.  In this regard, however, instead of liberalizing standing, the EC has kept the class of potential litigants narrowly constricted.  The case of  illustrates this.  

The case has met with an immense amount of intellectual criticism in Europe.

2.
Constitutional Interpretations Expanding Standing 


The constitutions of a growing number countries form the basis for increased access to justice through judicial interpretation.  Sometimes constitutions are explicit in their locus standi provisions.  For example, in Colombia, the 1991 Constitution explicitly states in Article 88 that anyone who has a "collective right" can sue to protect it.  But other Constitutions have been used to broaden standing only at the hands of judges.  


In Europe, some courts have found that the constitutional rights to a safe environment embody implied rights of access to justice.  As the emerging democracies of the CEE region rewrote their Constitutions in the early 1990s, in the wake of the fall of Communism, they included two significant types of provisions that are not to be found in the older Constitutions of the U.S. or Western Europe.  The first was the right to a safe environment, 
 while the second proclaimed rights of access to information, public participation, and access to the courts.
  


At first glance, it would appear that a right to a safe environment could be interpreted in either of two ways.  First, and at one extreme, it could be held to state nothing but an aspiration, bearing no power to control decisions made by political or administrative bodies.  Second, and strongly in the other direction, such a right could itself set a standard against which a court can measure legislative or administrative action.  Under such an interpretation, a court can overturn such government action if the court finds that the action fails to measure up to the constitutional standard.  


A third alternative is possible.  The right to a safe environment could be modified, through judicial interpretation, to become essentially a procedural right -- one that guarantees rights of participation, information, or access to justice, in order to assist the government in taking action that is more likely to preserve a safe environment.
  


The two constitutional courts in CEE that have considered the matter thus far have not adopted the first alternative, of interpreting the right to a safe environment as a mere directive principle that lacks any power at all.  The Constitutional Court of Slovenia has adopted at least a portion of the third interpretation, whereby the right to a safe environment guarantees at least the right of access to the courts -- an abolition of restrictions on standing to sue in environmental matters.  The Constitutional Court of Hungary has gone even further, by adopting the second interpretation, while perhaps leaving open the possibility that the third interpretation may also exist.  Other constitutions have yet to be interpreted on this matter.

a.
Slovenia -- “Safe Environment” as a Procedural Constitutional Right


As Professor Alexander Kiss of the University of Strasbourg has observed, the "environmental right" can be seen has having "essentially a procedural character":

the right of all individuals to be informed of plans and projects which may deteriorate their environment, to participate in the procedure leading to a decision and, when necessary to dispose of adequate means of redress for the damage suffered or for the lack of respect of legal guarantees.
    

In Professor Kiss’ view, "The heart of this system is public participation."
  


In Slovenia, the Constitution purports to give the public an explicit right of access to information of a public nature, but limits this by requiring that the requester have a legal interest based in law and show a need for information, and allows limitation by legislation.
  On the other hand, no such explicit right of access to the courts can be found in the Slovenian Constitution, but the right to a safe environment has been made to serve this purpose.  Case Study “National Association of Ecologists” (Milada Mirkovic) demonstrates this.  


Although an actio popularis does not exist in the Constitution of Slovenia, it has become ordinary for environmental matters to come to the Constitutional Court.  Section 162 of the Constitution provides that “[a]ny person who can show a proper legal interest, as determined by statute” may bring a case before the Constitutional Court.
  The question becomes, then, whether a statute has, explicitly or implicitly, provided a person with a “legal interest.”  It is now increasingly apparent that nongovernmental organizations (NGOs) devoted to environmental protection can have the right to bring matters before the Constitutional Court.  Legislation recognizing the special responsibilities of NGOs for protection of the environment, and the existence of a constitutional right to a healthy environment, provide the basis on which the Court has been able to find a “proper legal interest.”


This did not happen in the beginning.  In 1993 the Constitutional Court explicitly rejected the idea of an actio popularis that could allow any person to bring cases to it, simply based upon an interest in upholding the rule of law.  In an “initiative,” as cases brought before the Constitutional Court are labeled, the Party of Democratic Renewal of Domzale and one individual person sought to begin a case challenging a decree on public order and peace in the Commune of Domzale making it forbidden to perform services, offer services, or sell products in a way that threatens or offends against public morals.  The complainants contended that the decree was vague, allowed arbitrary actions by officials, and undermined the basis of the rule of law, as well as encroaching on entrepreneurial and small industry freedoms.  To demonstrate their “proper legal interest,” they relied on the “principle of legality” and the need for decrees that are accompanied by sanctions to be clear.  This, they contended, was an essential part of a “lawful society.”  This interest in the rule of law was not enough for the Court, however.  The Court’s judgment said:

A general interest in ensuring constitutionality and legality and implementing the principles of the Rule of Law is insufficient to fulfill the constitutionally defined condition for lodging an initiative, since such a wide interpretation of legal interest could be invoked by anyone in any case, whereby the limiting meaning of the second paragraph of Article 162 of the Constitution would be lost. The legal interest of the initiator himself must thus be demonstrated, not just a general social interest in ensuring constitutionality and legality.


The Court made a similar ruling with regard to an initiative filed by Rado Kuhar, from Radovljica, regarding the constitutionality of the law on ownership transformation of companies.  The Court said:

The general interest of all citizens that all legal documents in the state are constitutional and lawful cannot be considered a legal interest in the sense of Article 162 of the Constitution.


Despite this rejection of a pure actio popularis, nongovernmental organizations sought legal standing before the Constitutional Court in order to serve the “general interest.”  This, too, was rejected.  In 1994 the Constitutional Court rejected a petition to review a decree on planning adopted by a municipality.  The Court said:

The various associations of citizens have the required legal interest to lodge an initiative at the Constitutional Court only in cases where their rights, such as protection of property (their property), right of assembly and association, and similar, have been directly infringed and not also in cases where they believe they are acting in the general interest.


On the other hand, two years later, as shown in the case study presented by Slovenian environmental lawyer Milada Mirkovic,
 the Constitutional Court made a different ruling, in a case brought by a national NGO and 25 individuals.
  The NGO achieved standing in large part because the Environmental Protection Act of 1993 had gone into effect.  The statute provides that the protection of the environment is the responsibility of (inter alia) professional and other NGOs committed to environmental protection.
  The Court therefore concluded that the NGO could bring lawsuits in furtherance of its purposes.  Individuals were also granted standing to sue.  The Constitutional Court recognized the legal interest of an individual in such a matter for the first time, on the basis that the Constitution's Article 72 contains a right for a healthy environment in which to live.  The Court ruled that a person’s interest is not limited only to the environment close to the place where he or she lives.  Essentially, a right that on its face is substantive was converted by the Court into a procedural right giving access to the judicial process.  This is similar to rulings by the Supreme Court of Chile,
 the Philippines,
 and other countries having a “right to a safe environment” or similar language in their constitutions.

b.
Hungary -- “Safe Environment” as a Substantive Environmental Right


The Hungarian Constitution contains a “right to a safe environment” that is similar to the one in Slovenia.  And scholars have argued that this right can be used to obtain access to the courts in Hungary.  For example, Professor Gyula Bandi of Eotvos Lorand University School of Law, Budapest, Hungary, President of the Environmental Management and Law Association, has written, “The Constitution was amended in 1989 with the assumption that constitutional rights in the future would serve as the basis of legal action.”
  His view is that an explicit expectation existed that citizens would be able to bring cases to the courts on the basis of Constitutional environmental rights.

 This Constitution regulated the right to environment in two relatively different ways.  Article 18 grants a specific right: "The Hungarian Republic recognizes and enforces the right to a healthy environment for everyone.”  Article 70/D treats this right as a tool for ensuring the highest possible level of physical and mental health.  In addition to protecting the man-made and natural environment, this right is ensured by the organization of labour safety, public health and medical care systems.


Professor Bandi argues that the use of the word “everyone” in Article 18 of the Hungarian Constitution means, “The right to a healthy environment is given to everybody, without discrimination among nationalities.  This may mean that citizens of other countries may claim this right.”
  This is obviously of some interest, in light of Article 3.9 of the Aarhus Convention stating that persons shall “have access to justice in environmental matters without discrimination as to citizenship, nationality or domicile.”  Professor Bandi believes that giving the right to “everyone” also “may obligate the state to enter into international consensus.”


Other experts have subsequently commented that, indeed, the Hungarian Constitutional Court has provided “open access to citizen petitions,” something that Prof. Bandi had earlier contended would give the Constitutional Court a greater sense of legitimacy among the citizens.
  


But Professor Bandi was talking of something more dramatic.  In fact, in Case Study The “Protected Forests” case (Stephen Stec), the Constitutional Court of Hungary has held that Articles 18 and Article 70/D of the Constitution demand a high level of environmental protection, that citizens can enforce this right, and that the Court can overturn as unconstitutional a law that it concludes has contravened this right.  In a case involving a challenge to legislation allowing privatization of cultivated forest land, the Court ruled the legislation, which contained no special duties to protect the forests and thus weakened protection in comparison to the status quo, to be unconstitutional under the environmental rights provisions of the Hungarian Constitution.
  The Court went to the effort to classify the environmental right as a third-generation constitutional right, deserving of no less protection than traditional rights.  This remarkable ruling raises the possibility of other court rulings against legislation seen as environmentally inadequate.  


It is also possible that the provisions of the Constitution can be interpreted, as Professor Kiss has argued, to provide a more general set of participation rights.  Stephen Stec of the Regional Environmental Center has written:

Through appeal to such third-generation constitutional rights, the public thus may influence particular objective means for environmental protection in various ways, including direct challenges to the constitutionality of laws as in the present case, but also in other ways such as participation in environmental decisionmaking and standard-setting by the authorities.  Furthermore, where it is assumed that active involvement of the public in environmental protection measures objectively enhances environmental protection, the concept of a third generation constitutional right to a health environment ought to provide a basis for an enforceable substantive right of access to environmental information.


It is doubtless too early to predict where constitutional litigation will go in the coming years under the environmental rights provisions of various European constitutions.  It is self-evident, however, that these provisions cannot be dismissed as mere window-dressing.

c.
The Netherlands


Does the Constitutional require wider standing in the Netherlands?  There is in the mind of some scholars, but it is not yet clear that there is such a route in the actual jurisprudence.  There has been little experimentation in Western Europe with the idea that the grant of a substantive right or imposition of a substantive duty to protect the environment in national Constitutions may justify the essentially procedural recognition of locus standi in NGOs and individuals to enforce environmental law.  Nonetheless, there has been some thinking among scholars in this direction.  


In 1983 the Dutch Constitution’s chapter on fundamental rights was redrafted and a new Article 21 was inserted, stating, "The State is entrusted with the care to keep the land fit for human occupation and to preserve and improve the environment."  The Supreme Court of the Netherlands in 1989 ruled that this imposed an obligation on the State and at the same time permitted it to engage in civil actions in tort to fight pollution.
  At least some scholars have argued that Article 21 can play an even bigger role:

First, citizens and environmental organizations can base their lawsuits against the government on this article, and secondly, the constitutional right can be used by the judiciary in the interpretation of legal standards, derived from the Constitution itself or from administrative, criminal and private law. 
 

However, as for administrative law, the Council of State, in a decision of 27 April 1992, was of the opinion that "due to the many discretionary powers it leaves to the authorities, governmental actions can only in exceptional cases be reviewed in the light of Article 21 of the Constitution."
  In the procedural sphere, the norm of Article 21 may offer the foundation of an actio popularis, enabling individual citizens to fight governmental action infringing upon the environment . . . .
3.
Constitutional Interpretations Restricting Standing (U.S.) 

While the U.S. Congress has made strong efforts to expand standing for all persons under many environmental laws, as described earlier, politically conservative Justices on the U.S. Supreme Court, have made equally strong efforts in recent years to cut back that expansion, under claims of "unconstitutionality."
  The ultimate outcome of this tug-of-war is uncertain, and undoubtedly depends upon future Presidential appointments to the U.S. Supreme Court.
  A brief history will demonstrate how the judiciary can restrict standing as easily as it can expand it, if the courts choose to ground their point of view about access to justice in constitutional language.  


Although the possibility of broad standing had been recognized in some earlier cases in the U.S., by the end of the 1960s little progress had been made.  Then, in 1970, the Supreme Court interpreted the federal Administrative Procedure Act of 1946 in a new manner.  It allowed persons to sue federal agencies without first finding a specific “legal right” to sue in some specialized statute.  It did so by reading the provision of the APA concerning persons adversely affected as allowing persons who have actual "factual injuries" to sue, without having to have a “legal injury.”
  This was subsequently extended to include various intangible injuries, including aesthetic injuries alleged by environmental groups.
  The result of the new “injury-in-fact” formulation was that the APA no longer posed the automatic barrier to court review by social interests and civil society that it had previously been thought to present.  The courts could now find factual injury in a particular case if they wanted to find it there.


But what had been designed by a liberal Supreme Court to liberalize standing was soon used by ascendant conservatives to cut it back.  To put it another way, the use of a judicial sword by one group of Justices to attack apparent legislative restrictions on standing soon gave way before the use of the same "injury in fact" sword to attack legislative efforts that expanded standing.  This happened in two related ways:  first, by deciding that there was no injury;  and second, by deciding finding an injury was required by the Constitution itself.  The doctrine of factual injuries -- or "injury in fact" -- became elevated to a doctrine of constitutional dimension and then was used not merely as a sufficient basis for a court to recognize standing, but now as a necessary basis.  If the Court did not believe a claimed “injury” to be an injury (“in fact”), the legislature had no authority to allow standing.  Since the identification of an "injury" was in the hands of the judges, they were then free to define injury in narrower and narrower terms, harking back largely to Nineteenth Century notions of rights and law.  Furthermore, unless an injury satisfied the judges, the legislature was powerless to grant standing.  This “constitutionalization of standing” was accomplished by finding the requirement for “injury in fact” in constitutional words that do not, on their face, talk about judges deciding injury questions at all.  The U.S. Constitution simply says that the judicial power extends to “cases and controversies” arising the laws or constitution of the United States.  The Supreme Court decided that only it could decide what is a “case,” and that it would do so be demanding an injury that it was willing to recognize.


Among the strongest influences leading to the constitutional shrinkage of the right of standing (and rights of the Congress) in environmental law has been Justice Antonin Scalia.  He is a former law professor, who disclosed in a 1983 law journal article his intense dislike for law suits brought public-interest environmental lawyers.  He wrote at that time, before his appointment to the federal courts, that it was desirable to put an end to the federal judiciary's "love affair with environmental litigation."
  At the time of Justice Scalia’s appointment, one commentator predicted what would happen to the law of standing under him:  “Scalia has advocated a position on standing that could severely limit the ability of litigants to obtain judicial review where they allege an environmental injury.”
  


When Justice Scalia joined the apex Court, the tools for ending public interest law suits were already at his disposal.  First, Supreme Court jurisprudence since about 1968
 had been viewing standing-to-sue as (to quote the title of then-Professor Scalia’s law review essay),  “an Essential Element of the Separation of Powers.”
  Second, such jurisprudence had asserted since 1970 that standing turned to a large degree on “injury.”
  Third, the jurisprudence had labeled such “injury-in-fact” (as compared to injury “in law”) as a constitutional requirement since about 1973.  If someone were so inclined, this constitutionalization of standing doctrine could be used in ways that one scholar has called "Machiavellian."
  In fact, the unrebutted research by a number of legal scholars appears to demonstrate that the Court’s constitutional interpretations are basically ideology riding under the colors of history.
  No scholars seem to have argued to the contrary.
  Research has suggested that, if anything, the U.S.  Constitution is better read as requiring open standing for the vindication of the rule of law and the protection of collective rights and interests.


The Supreme Court has in some cases refused to find the “injury” that it demands, even when a piece of federal legislation contains a “citizen suit” provision plainly allowing “any person” or “any citizen” to sue.  Famously, the Court once found that environmentalists and wildlife professionals who had observed endangered species of animals had no recognizable injury from a government program threatening the animals because the litigants could not prove that they intended to observe the animals in the future.
  There is a significant lesson in this for governments and citizens of other countries, who have often noted the generous provisions for access to justice found in U.S.  legislation.  The generous provisions are indeed there.  But a conservative-activist judiciary using constitutional interpretation has the power to take them away.

E.
Conclusion


The website of the European Court of Justice proclaims:  “The great innovation of the European Communities in comparison with previous attempts at European unification lies in the fact that the Community uses only the rule of law to achieve that end.”
  Focus on the rule of law is, indeed, also the primary message of Article 9 of the Aarhus Convention.  As the Court of Justice says further, “Like any true legal system the Community legal system needs an effective system of judicial safeguards when Community law is challenged or must be applied.”


The signatories to the Aarhus Convention have a great deal of work to do, if the promise of Article 9 is to be fulfilled, in ensuring “wide access” to justice, so that the occasions for enforcement of the laws adopted pursuant to the Convention can be truly applied in the spirit of the rule of law.  The law, in its “majestic equality,” demands no less than the strong efforts that are now being made by governments, parliaments, nongovernmental organizations, and the courts themselves.

VII.
Remedies and Costs

By Brian Rohan, Lynn Sferrazza, David Jacobstein, Ludmilla Ungureanu and Olena Dmytrenko

Perhaps the two most commonly discussed issues in connection with access to justice are remedies and costs.  The Aarhus Convention recognizes the importance of these issues by dealing with them in places, especially Article 9, paragraph 4. These subjects are linked because they both pertain to the effectiveness of access to justice, and where problems arise with respect to these subjects, they act as barriers to justice.  The influence of costs on the decision whether to seek justice is obvious.  Many countries have fashioned rules for the reduction of cost barriers, including waivers and fee shifting.  But even where costs are not burdensome, if a decision in favor of the complainant cannot result in real action to right the wrong, the public will not seek justice through legal process.  Thus, the power and ability of tribunals to provide adequate remedies is as important as the financial aspect of access to justice.

A. 
Powers of Judges and Administrators

The public will not make use of legal process unless those making the final decision (whether judges, administrators, arbitrators, etc.) have the necessary powers to make things happen in fulfillment of their judgment.  The situation is simplest in the case of administrative tribunals, even more so in internal administrative appeals, where the goal may be to invalidate a lower administrative decision. In such cases the administrative appeal body has a range of internal levers that can be applied to make sure its decision is respected.  Administrative tribunals have the option of disciplinary proceedings against authorities who, for example, are lax in issuing orders for project proponents to cease activities because their permit has been invalidated.  In some cases tribunals may issue such orders directly.  

Where it is necessary to go to court, however, or where the administrative appeal needs to address issues that are external to the agency, tribunals must be equipped with stronger powers in order to reach the larger community.  This may be so basic as the power to compel someone to appear before the tribunal.  Legal experts from Moldova have pointed out that persons called to court there often ignore summonses, without suffering any hardship in respect of the case itself.  This results in delay and damage to the summoned person’s opponent, so in fact there is an incentive not to appear.  On the other hand, in many countries courts make full use of their powers to compel persons to appear.  Failure to appear may result in a decision against the summoned person in his/her absence (default), and the court may also impose personal sanctions, including fines, or in the most serious cases, imprisonment for contempt of court.  Contempt may be civil or criminal; legal systems as diverse as those of the US and Russia allow for the possibility of criminal liability for failure to respect a court order.  Of course, administrative tribunals usually have much more limited powers, due to the fact that they are less formal and employ fewer due process safeguards.  Thus, it is often necessary for administrative authorities to go the next step, to the courts, to procure orders for stronger measures.

 Tribunals also must have various options at their disposal in terms of designing a full and effective remedy.  Traditionally, one of the main purposes for going to a tribunal was to get a judgment for damages.  Disputes have become more complex, however, with the result that courts developed powers to make specific orders to remedy wrongs.  In disputes over environmental issues, damages are often inappropriate, and time is often of the essence.  Thus, the extraordinary powers of courts and administrative tribunals become relatively more important, especially the power to issue injunctions.  The Aarhus Convention recognizes the importance of injunctive relief by making specific reference to it. That and other remedies are discussed in more detail below.

B.
Enforcement of Judgments

Besides having the powers to ensure that the case proceeds in a proper fashion, i.e., compelling parties and witnesses to appear and the like, tribunals must also be able to ensure that their final decisions are respected and followed.  There are many issues at work in the enforcement of judgments, which can only briefly be mentioned here.  One such issue is geographical jurisdiction.  With increasing globalization, activities and assets of a particular actor may spread far and wide.  It may be difficult for a decision in a particular state or locality to be implemented outside the particular area.  As international standards for access to justice become more accepted, with the help of the Aarhus Convention, the enforcement of judgments across borders (giving them full faith and credit) should become easier.  Another such issue is whether the tribunal maintains jurisdiction over the enforcement of its judgment, or whether a complainant must use subsequent proceedings for enforcement.  Even where subsequent proceedings are necessary, for example in an action to seize assets to satisfy a judgment, the issues (and thus enforcement) are comparatively simple. But the potential for irreversible damage when dealing with environmental matters is a strong argument for ensuring enhanced powers of tribunals to directly enforce their judgments.

One such mechanism that has proved highly successful in some countries is the power of the court to enforce its own judgment through contempt actions.  In some systems, this is considered a logical and inherent power of the court, without which justice could not be done.  In other systems a statutory basis may be found.  In any case, such a power can only work in conjunction with a very real and practical mechanism – “officers” of the court who can execute the contempt judgment.  Such officers should be directly responsible to the court.  Requiring a court to appeal to a sister body, such as the police, for execution, would place too much power and discretion in the hands of the latter.  It is important to realize, however, that contempt powers can only be held by fully independent tribunals governed by due process and the rule of law, in order to ensure against abuse of the power.

Finally, in at least one category of judgments, specific enforcement is not an issue.  Rather, the effectiveness of the decision relies on the mutual respect for the competencies of the branches of government (separation of powers).  In many countries, courts may be called upon to issue declaratory judgments (see below).  In the case of a declaratory judgment, the highest court’s opinion is considered the last word on the matter, and it is expected that it will be followed.

C.
Adequacy of Remedies

1.
Making Injunctives Work under the Aarhus Convention


What is an Injunction?

An injunction is a legal mechanism, usually taken in the context of a court proceeding, to require an action, or more commonly to halt an action or set of activities somehow connected to the court proceeding.  An injunction often is a pivotal aspect of an environmental case. Unlike commercial law disputes where one party claims monetary damages from another party, environmental disputes often involve proposed activities that, if undertaken, would produce an irreversible environmental impact.  In such cases, monetary compensation is insufficient; the only way that a remedy can ensure complete relief is to require that the activity not occur.
  


How Does an Injunction Work?

An injunction typically works by preserving the underlying situation or set of facts until a final court decision is issued.  For example, a government or NGO may bring a legal challenge to a developer’s plan to erect a block of flats within a city park, claiming that the developer failed to comply with public participation requirements.   However, unless the developer’s construction activities are stopped while the lawsuit proceeds, the ultimate court decision may be rendered meaningless: in the months or years that it may take to receive a final court decision finding that the developer violated public participation requirements, the developer has meanwhile completed construction and the flats are occupied.  

However, at the beginning of proceedings a court may issue an injunction, an enforceable court order prohibiting a specified activity, such as any further construction of the flats.  By prohibiting an action during the entire time that a court proceeding continues, an injunction ensures that complete relief will be possible when a final decision is issued.  In the given example, the injunction would prohibit any construction in the park, so that if the final court decision found that the construction project was illegal, the pristine condition of the park would not have been compromised in the meantime.  Thus, a defendant may not employ a strategy that seeks on the one hand to delay legal proceedings through all available means, while on the other hand seeking to complete its potentially illegal activity before a court can issue a final decision ordering it to comply with law.  

Types of Injunctions – Temporary versus Final

In many countries, including the United Kingdom, Ireland, Slovenia and Austria, courts may issue both “temporary” and “final” injunctions.
  A temporary injunction, the primary focus of this discussion, is issued at an early phase in legal proceedings in order to preserve the matter in dispute for the duration of the legal proceedings.  In the above example, a temporary injunction would be issued shortly after the initial hearing, and would halt any construction in the park until a final decision is reached as to whether the developer complied with public participation requirements.  A final injunction, on the other hand, would be incorporated into the court’s final decision, for example ordering that a block of flats could never be built in the location and manner proposed by the developer, due to incompatibility with green space and planning laws.  In essence, the final injunction is an aspect of the court’s final ruling, rather than a separate, interim order.  However, when appropriate, a court may incorporate the temporary injunction into its final ruling, in whole or in part. 


Parties Involved in an Injunction

Injunctions may be used among a variety of parties, with variations from country to country.  Usually, the government can seek an injunction when challenging a private party’s action.  Also, an NGO may seek an injunction against a private party.  In a number of countries, NGOs may also seek an injunction against the government when the government is the party alleged to be undertaking an illegal action.  

The Injunction’s Broad Impact, as Illustrated by Case Studies

Injunctive relief is of particular significance in environmental cases.  Environmental cases typically include two components: an ecological question or fact pattern and a set of legal requirements.  The ecological question may for example be a proposed construction in an open space, or a potential discharge of pollutants into the water or air.  The legal requirements in such a situation may include requirements to hold public hearings, release information about planned activities, get the approval of environmental ministries or other public authorities, or perform an environmental expertisa or impact analysis.   Proper execution of these legal requirements underpins the lawful, transparent disposition of the ecological question.  

Injunctive relief, specifically the temporary injunction, acts to prevent the alteration of the ecological status quo while legal requirements are being scrutinized, thus increasing the focus on these legal requirements.  This increased focus assures the integrity and validity of the process in each specific case, and also establishes a norm of behavior wherein all sectors of society understand that legal procedures are an integral part of the decision-making process, rather than mere nuisances or formalities to be ignored until after work is underway.

A typical example of how an injunction can preserve the ecological status quo and maintain focus on the legal requirements in an environmental lawsuit is the “Markische Schweiz Nature Reserve” case from Brandenburg, Germany.
  In this case, a private investor applied in 1994 for an exemption to allow him to develop a section of the nature reserve into one-family homes and commercial buildings.  He initially requested to build 46 houses; he was denied this permission, but after reducing his project by half, was granted permission by the Brandenburg State Public Administration to build in the protected area.  During the public participation activities regarding the 46-unit proposal, the conservation group Nabu spoke against the development.  Subsequently, the group was not informed about a second round of public participation activities regarding the revised 23-unit proposal.  Nabu sued the Brandenburg State Public Administration both for failure to implement properly its public participation obligations and for issuing an exemption of unlawful size.  The court battle was protracted and the first instance decision was not issued for three years.  However, the environmental group received a temporary injunction early in the proceedings, preventing any development or construction from occurring in the nature reserve during the entire three- year period.

Nabu eventually won the case – an important accomplishment.  Furthermore, the injunction ensured that the victory accomplished its objective.  By order of the injunction, the investor could not begin construction during the court case, and the nature reserve remained untouched.  Further, since the injunction meant that the legal outcome of the case would have a very tangible impact on the community (it would determine whether or not construction in the nature preserve would proceed), the local community followed the case with interest and saw important legal requirements played out before them.  Had construction begun while the case proceeded, the legal proceedings might have been easily dismissed by the public as irrelevant to the method by which decisions are “really” made.

Injunctions also can significantly reduce overall court expenses and greatly increase the timeliness of legal decisions.  The Indispensable Pesticides case from the Netherlands clearly demonstrates these points.
  The case involved a variety of pesticides that were illegal under Dutch and EU law, but for which a special exemption was given through a ministerial regulation, on the theory that they were “indispensable” to Dutch agriculture.  During the first instance trial, the administrative court provided injunctive relief to the plaintiff, preventing the pesticides from being used during the spraying season.  After the first instance victory, the agricultural interests successfully lobbied for a new law to exempt the pesticides.  This was significant because any challenge to the validity of the law would be heard not in administrative court, but in civil court, which for a variety of reasons, is much less likely to grant an injunction.  

As an aspect of the new law, however, there was an administrative requirement that only those pesticides for which new applications had been submitted would be considered registered under the law. When the list of pesticides with completed applications was published, the plaintiff took the view that this amounted to an “administrative decision” -- an affirmative act to register these pesticides -- and proceeded to challenge this decision in administrative court.  Informed that this case would be heard in administrative court, and realizing that another injunction was likely, one day before the hearing the Ministry announced that none of the pesticides could be used that year because upon further review it realized that their applications for the new legal exemption were incomplete.

In effect, in order to save face, the Ministry backed down from defending the new law, because it anticipated an injunction would be granted.  Clearly, the Ministry was prepared to defend the new law in civil court.  With no injunction in place, spraying could have begun, even while the civil court case proceeded.  However, the impending injunction in the administrative court changed all this.  Not only did its threat prevent the pesticides from being sprayed, but it also prompted the Ministry to drop its defense in the civil case, thereby saving the plaintiff significant time and expense.

Making Injunctive Relief a Reality Among all Parties to the Convention

Recognizing the unique aspects of the injunction in environmental litigation, Article 9.4 of the Aarhus Convention specifically states that the access to justice procedures under Articles 9.1, 9.2, and 9.3 must include injunctive relief.  However, practice and experience with injunctive relief varies greatly throughout the region; in many countries that are signatories or parties to the Convention, injunctions are structured with vague provisions or other procedural requirements that greatly curtail or eliminate their effectiveness.  The challenge for states implementing the Convention is to ensure a coherent legal framework for injunctive relief, so that it is available consistently and employed effectively in all cases arising under Article 9.
 

Obstacles to Effective Injunction

The case studies highlight a number of successful uses of injunctive relief, as well as many instances of current obstacles to effective usage.  Some obstacles render injunctions too expensive or financially risky, while other systemic problems generally discourage their use altogether.   

Bond Payment

When issuing an injunction, courts in many countries may require the plaintiff to post a bond to cover the losses of the party that is forced to stop its activities.
  These losses may include lost profits of an enterprise whose operation is suspended or delayed, as well as any fines or penalties the enterprise may incur from government, its suppliers, or others.  If the plaintiff ultimately loses its case, the bond is then used to reimburse the defendant for these damages.  Typically, these damages are both difficult to calculate and potentially enormous, well beyond the means of NGOs and ordinary citizens, thus making this requirement the single greatest obstacle to effective use of injunction in many UNECE countries.

In Russia, for example, there is no formula by which the bond amount is calculated; the decision is left to the judge’s discretion, with no guidelines to inform his calculations.  There is not even any standard as to when the bond itself is required; a defendant must first request it, and then the court, in its discretion, determines whether or not to require it.  Again, there are no standards to guide the judge in this determination.  

This scenario is repeated in other NIS countries.  The public interest lawyer seeking an injunction must first ask the court to order it; only afterwards does the advocate learn whether a bond will be required, and in what amount.  With no guidance in place to help predict a bond’s likelihood or amount, and no possibility of raising the large sums of money needed to post the bond, public interest lawyers are repeatedly prevented from seeking an injunction.

Threat of Defendant Lawsuits

Closely related to the problem of bond requirements is the possibility in many countries that a defendant whose activities have been halted by an injunction may sue the plaintiff for damages if the plaintiff loses the case.  The magnitude and uncertainty of such damages are as onerous for public interest lawyers as the bond requirement, creating another major financial obstacle to effective use of injunction.   

For example, in the Sarmizegetusa Park case from Moldova, the first instance trial court granted an injunction at the request of the Eco-Lex lawyers.
  However, upon appeal to the Court of Appeals and the Supreme Court, the defendant made it clear that if Eco-Lex requested another injunction but ultimately lost the case, it would bring a legal action to “request payment of damages.”  Faced with this potentially enormous financial liability, the Eco-Lex lawyers refrained from requesting the injunction.
    

Similarly, in the Vake Park case from Georgia, begun in December, 1999, lawyers at the Legal Society Association hoped to seek an injunction against a company seeking to construct a hotel in a park in Tbilisi.
  However, the Association’s client feared that the defendant would sue him for damages if the case eventually was lost.  The potential damages resulting from a delay in completing and operating a 16 story hotel were unknown, but potentially enormous.   For this reason, the Association’s client refused to pursue an injunction.

Lack of Precise Standards and Consistent Practice for Issuing Injunctions

Another issue that impedes the effectiveness of injunctions throughout the region is the lack of precise standards by which an injunction may be issued.   While it is important that judges have sufficient discretion to exercise their own judgment as to when an injunction is appropriate, without some general guidelines or legal standards, improper determinations regarding when to issue an injunction are more likely, judicial accountability is subject to question, and litigants are unable to accurately predict when an injunction is likely to be issued.  For example, in Moldova, with no specific standards to guide a judge’s decision, the only mechanism that purports to ensure a judge’s objectivity is the fact that either party can appeal the decision.
  A number of other NIS countries have similarly vague structures.

Lack of Judicial Capacity

In addition to a lack of standards to guide consistent practice, another common hindrance to effective use of injunctions is a lack of understanding about injunctions within the judiciary.  Although good laws may be on the books, judges in many countries, especially those in courts of first instances where injunction cases are initially heard, are unfamiliar with the provisions governing injunctive relief and therefore are hesitant to use it.  In one example, a judge who did agree to grant an injunction actually asked the plaintiff lawyer to write the order issuing the injunction, as the judge had no prior experience in the subject matter.
  Furthermore, while the process of appeal can and does act as an important check on lower court decisions regarding a broad range of legal matters, appellate courts in many countries themselves are completely unfamiliar with the legal requirements to issue and enforce an injunction, making the appellate process an unsure mechanism to ensure fair use of injunctive relief.  In many countries, this problem is compounded by the judiciary’s complete unfamiliarity of environmental law in general.  As a “new” are of law, many judges have not been trained in its intricacies, and are uncomfortable issuing rulings adversely impacting powerful economic interests, as is often the case in injunction actions.

Lack of Judicial Independence

Another obstacle undermining the use of injunctions is a lack of judicial independence.  In many countries, there are very close professional connections between the judiciary and governmental authorities, particularly at the local level.  Judges’ salaries and even residences often are controlled by the governmental administration, and judges view themselves as facilitators of governmental objectives, rather than as an independent institution.  Under these circumstances, it is rather unlikely that a judge will order an injunction against a governmental entity or any private enterprise connected to the government.  As the Neskuchnyi Sad case from Russia illustrates, this is particularly problematic in those countries where there are no standards to guide a judge’s discretion and hold him accountable in deciding whether to issue an injunction.
 

In 1994 the Moscow City Government issued a decree reconfiguring a park’s borders, and gave land that was legally protected as an historical monument to a private developer to construct apartment buildings.  These acts were in violation of laws on monuments, environmental expertisa, zoning, and competitive bidding.  Despite intensive public protests, including TV and radio coverage and complaints to city, district and federal authorities from citizens and NGOs, tree cutting and large-scale construction began in 1995.  An environmental NGO challenged the City Government decrees in Moscow City Court, and immediately requested an injunction to halt construction on the site.  Although the ongoing total destruction of a section of the park was apparent, the Moscow City Court judge rejected the request for injunctive relief, claiming it could not be proved that the defendant’s actions would cause environmental harm.  Although it was possible to appeal the injunctive decision, this would have necessitated a pause in the trial, which was inadvisable at that time, so the NGO was forced to accept the verdict.

After ultimately losing the case at the City Court level, the NGO appealed to the Supreme Court of the Russian Federation, which returned the case to the Moscow City Court on the basis of the City Court judge’s “non-objectivity”.  One of the strongest pieces of evidence for non-objectivity was the judge’s failure to grant an injunction despite overwhelming evidence that injunctive relief was appropriate in that instance.    Considering the relationship between City Court judges and the city government administration, the judge’s failure to issue an injunction came as no surprise.  While the project was finally halted, it took seven years to reach a final decision.  In the meantime, with no injunction in place, over 200 trees in the Park were destroyed.
   

Lack of Enforcement

Another obstacle that hinders effective injunctive relief is a lack of proper enforcement of injunctions that are issued.  While courts issue injunctions, usually either a bailiff, the police, or another governmental official is responsible for ensuring that injunctions are obeyed, and also that those who violate an injunction order are punished.  In several countries, however, the enforcing agents do not perform their function, rendering the injunctions meaningless.  

This state of affairs is clearly illustrated in the Victory Park case from Armenia, where due to a general lack of capacity in environmental law, injunctive relief was not available to the Environmental Public Advocacy Center in its fight to prevent an illegal construction project from occurring in Victory Park.
  Furthermore, even in countries where injunctions are enforced, this enforcement is often delayed, resulting in needless environmental harm.
  In the Netherlands, enforcement of an injunction issued by an administrative court often is left up to the administrative agency with jurisdiction over the matter.  If the agency is unwilling or slow to require compliance with the injunction, the plaintiff must return to administrative court to compel the agency to take enforcement steps, or go to the civil court to ask for an order compelling compliance with the injunction.  These additional steps result in further expense and delay before an injunction is enforced.

Strategies Towards Effective Injunctive Relief

While the obstacles described above are varied and complex, there are a number of concrete steps that can be considered to ensure coherent and effective injunctive relief under Article 9.4.  Considering the magnitude of the obstacle to citizen advocacy posed by bond requirements and defendant lawsuits, these provisions should be a primary target of reform.

Eliminating the Bond and Defendant Lawsuit Barriers

The simplest approach would be to eliminate bond and defendant lawsuit provisions altogether, in those countries where they still exist.  In many countries with well-developed injunction practice, bond requirements and defendant lawsuits are not in use.  Another option is to retain these provisions, but establish fixed limits on the amount of bond or potential defendant damage recoverable in a public interest case.  For example, in order to obtain an injunction, a citizen or NGO could be required to post bond of 50 minimum salaries.  Such an amount, while not insignificant, is within the ability of many public organizations and advocates. Known as the "symbolic bond" approach, such an appropriate fixed limit would serve to ensure that plaintiffs only sought injunctions in pressing cases where they believed they had a strong chance of prevailing on the merits in the final decision, thus addressing one concern for which the bond and lawsuit provisions were presumably designed to alleviate.

In addition to limiting the cases in which plaintiffs would seek injunctions, however, bond and lawsuit requirements are also intended to address another issue - that of an enterprise that is forced by injunction to cease its activities, suffers large financial losses as a consequence, and is otherwise unable to recover those losses if it eventually wins on the merits.  In order to seriously consider the elimination or reduction of bond and defendant lawsuit provisions, this issue must be addressed.

Many countries have responded to this problem by developing precise legal standards for when an injunction may or may not be issued.  While the wording to these standards varies from country to country, the end result is the same; injunctions are used in limited circumstances, when the potential for irreversible harm is great, and only after a variety of factors, including economic impact, are considered.  

In Hungary, an injunction may be issued 1) if it is "indispensable" to avert damages; 2) to avoid a change in the factual basis of the legal proceedings; or 3) if necessary in other instances deserving special attention.  If the court finds that any one of these conditions are satisfied, prior to issuing the injunction it further must find that the harm caused by the injunction will not exceed the advantage gained by its issuance.
  This legal test allows the court the flexibility to decide whether an injunction is appropriate on a case by case basis, while at the same time creating a standard which each party to the proceeding can understand and use to argue whether the injunction is necessary.

In the United States, courts have developed various methods to balance the interests involved in an injunction proceeding.  According to the U.S. Supreme Court, the plaintiff must show that if the injunction is not issued he will suffer "irreparable injury," and that he is likely to prevail on the merits.  However, courts must weigh carefully the interests of both plaintiff and defendant in making their determination.  Interpreting this standard, many U.S. courts use a four part test: 1) the significance of the threat of irreparable harm to the plaintiff if the injunction is not issued; 2) the balance between this harm and the injury that granting the injunction would inflict on the defendant; 3) the probability that the plaintiff will succeed on the merits; and 4) the public interest.
    

Unlike Hungary and the United States, in the Netherlands there is no formal written standard for when an injunction can be issued.  However, over the years a large number of judges have grappled with the merits of issuing an injunction in a wide variety of cases.  Thus, according to a Dutch environmental lawyer, a sort of "case law" system has developed, where both judges and lawyers know the type of case where an injunction is appropriate.  The standard a Dutch judge employs is roughly akin to the U.S. standard, by assessing 1) whether there is justification to take "immediate measures;" 2) whether action is necessary to maintain a "balance of interests" that may otherwise be altered in the absence of an injunction; 3) whether the probable duration of the case would impede justice if an injunction is not used; and 4) whether the plaintiff is likely to succeed on the merits.  While unwritten, the test is clear and, most importantly, is well understood within the Dutch legal community, which compels a high degree of consistency and accountability.
   

Recognizing the potential impact on the party ordered by injunction to cease an economic activity, these standards function on two levels; first, they reflect a societal choice, expressed through law, that when an injunction is employed the risk of economic harm to the party ordered to cease its operations will be greatly outweighed by other important factors and therefore can be tolerated; secondly, these standards provide a consistent and transparent test by which the legal system can determine when an injunction is appropriate.  In countries using these or similar standards, bond or defendant lawsuit provisions are not employed; the legal standards are in and of themselves the manner in which these societies balance interests and manage the risk of economic harm to the defendant.  Consistently implemented, these standards thus enable the effective application of injunctive relief in all appropriate instances without imposing unreasonable financial burdens on those plaintiffs seeking it. 

The Netherlands example is interesting in another respect, because the defendant lawsuit is still theoretically available, although not used in practice.  Dutch legal culture discourages a party from suing for damages, and Dutch judges are reluctant to grant large monetary awards.  This is, in part, a manifestation of an effective system of social benefits that is understood to compensate for the various material damages that can be inflicted, thus eliminating the need for large monetary damages.  Furthermore, the concept of punitive damages is totally unknown.  While there have been very few examples in the Netherlands of a plaintiff who successfully obtained an injunction but then ultimately lost the case, what experience does exist demonstrates that the plaintiff is very unlikely to be “penalized” by having to pay a huge damage award.  In administrative proceedings, a defendant would be required to prove a clear “abuse of rights” on the plaintiff’s behalf, and the very fact that an injunction had been issued itself is proof that no such abuse occurred.  In civil court, a plaintiff is theoretically more vulnerable to a damage suit; however, public opinion, the Dutch legal system’s aversion to large damage awards, and the existing social benefit system combine to make this extremely unlikely.
 

Georgia provides another approach to eliminating bond and defendant lawsuit problems.  Article 29 of the new Georgian Administrative Procedure Code states:

Bringing of an action in the [administrative] court shall result in the suspension of the concerned administrative act.
       

Considering that an underlying administrative act is involved in the vast majority of environmental law cases, this provision serves as an automatic injunction.  For example, the Neskuchnyi Sad case from Russia, the Markische Schweiz Nature Reserve case from Germany, the Sarmizegetusa Park case from Moldova and the Indispensable Pesticides case from the Netherlands all involved an underlying governmental decree, permit or other administrative act that enabled a potentially environmentally damaging activity to occur.  Under Georgian law, by beginning a case in administrative court challenging that underlying administrative act, the requisite legality of the activity also is removed, thus requiring that the activity itself cease.  This automatic injunction remains in place until the final court decision, and, since the injunction actually directly refers to an administrative act rather than the economic activity enabled by that act, there is no bond requirement, and no possibility of a defendant lawsuit for damages. 

The above approaches provide concrete, focused means by which bond and defendant lawsuit provisions can be reformed in the use of injunctions.  However, broader efforts are also necessary, such as focused training to increase judicial understanding of how injunctions operate, training for court personnel responsible for enforcing injunctions, and measures to increase judicial independence so that courts are empowered to use this instrument to its full potential.   Some of these measures can be accomplished in the short term through revisions to specific codes or training programs, and others are long term, structural reform efforts.  Both short and long-term approaches should be employed to ensure that all countries becoming a party to the Convention make available an injunction that is effective and readily available.   

2.
Judicial Consistency

Consistent application of law is critical to social and economic development.  As citizens and legal entities turn to the legal system to resolve disputes, they must perceive that justice is distributed equally and impartially.  In order to make informed, law abiding decisions, they must be able to rely on past applications of law to inform them about the probable ways in which law will be applied in future circumstances.  For this to occur, laws must be interpreted consistently from case to case within the judiciary, regardless of the parties involved or the experience of the judge.  While the decisions of appellate courts play a major role in ensuring consistency among courts of first instance in both common and civil law systems, additional time and expense is required to bring a case to the appellate level.  Therefore, it is important that courts of first instance are properly informed about norms of legal interpretation and have access to the latest legal information and case practice.

Advisory Opinions
In many civil law countries higher courts issue advisory opinions.  An advisory opinion sets forth the legal opinion of a higher court on how to properly resolve a given legal question, usually in a theoretical context.  Such opinions are distributed to lower court judges, as well as to lawyers and to the public, to develop a consistency of legal interpretation as they try similar cases.  Particularly in transition countries where judges often have incomplete access to legal information, the specific recommendations contained in the advisory opinions are critically important to the first instance courts, and are routinely referred to by judges as they prepare their legal decisions.


Legal Authority
The legal authority of advisory opinions varies from country to country.  In some countries, an advisory opinion exists only as guidance to lower court judges.  For example, in Moldova, while the Supreme Court has the role of systematizing and assuring the consistency of court decisions, its advisory opinions are not “mandatory” for judges, and do not “interpret the law.”  According to the Law on the Supreme Court of Justice, the Supreme Court “generalizes the court decisions, analyses the judicial statistics and explains matters of judicial practice, explanations that do not interpret the laws and are not mandatory for judges…[and] offers methodic assistance to judges in matters related to applying the laws.”

In other countries, an advisory opinion has the effect of being legally binding; in other words, the advisory opinion has the force of law.  Until recently, this was the situation in Ukraine, where, according to the law “On Judicial System,” “The Supreme Court…shall study and generalize judicial practice, analyze judicial statistics and provide guiding explanations to courts on the issues of application of the law….Guiding explanations of the Plenum of the Supreme Court of Ukraine shall be binding for courts, other agencies and officers applying a legal instrument which has been interpreted.”

Common law systems, such as the United Kingdom and the United States, do not employ advisory opinions as such.  Rather, through the doctrine of stare decisis, all higher court decisions have the status of law and are binding on lower courts in subsequent cases. In the United States, for example, all Supreme Court decisions are automatically binding on all lower courts in all future cases involving related legal issues.


The Process of Issuing Advisory Opinions

In most countries, a single body, such as the Supreme Court, has the authority to issue advisory opinions through a formal decision or plenary session.  Often, a separate Constitutional Court has a related function of ruling on the constitutionality of existing laws.  While Constitutional Court decisions typically are binding or “mandatory,” their jurisdiction usually pertains only to constitutional questions.  The Supreme Court’s jurisdiction, on the other hand, extends to the application of the broad array of laws and regulations within a country, thus enabling it to issue advisory opinions on a wide variety of legal topics.

Several steps are followed in developing the advisory opinion.  First, the Supreme Court analyzes lower court decisions, looking for similar cases decided inconsistently, cases imprecisely interpreting a new law, or types of lower court decisions most frequently annulled by higher courts.  In some instances lower courts also petition the Supreme Court for review of specific points of law.  Based on this analysis, the Court then develops a schedule of those areas of law for which it will develop the advisory opinions. 

In many instances, a special department of the Supreme Court will prepare a draft of each advisory opinion.  To assist the drafting process, lower courts may be instructed to send to the Court all their case files on the chosen topic. Once a draft is prepared, it is distributed to experts in that area of law; in an environmental law question, this may include the Ministry of Environment, environmental law professors, and environmental law NGOs.  Once comments from these entities are addressed, a final version of the advisory opinion is officially issued in a plenary session of the Supreme Court.      


Importance of Advisory Opinions in the Legal System
In most countries there is wide agreement within the legal community as to the importance and usefulness of the advisory opinions.  Lawyers regularly use them to bolster and sharpen their legal arguments, and judges view them as essential guidance in their case decision-making process.  The opinions also stimulate and inform more in-depth legal research within the academic community.

Impediments to Effective Use of Advisory Opinions

Lack of Binding Effect
The most pressing problem with advisory opinions identified by practitioners in several countries is that the opinions are not binding as law.  As mentioned above this is the case in Moldova.  Also, on June 21, 2001 Ukraine modified its laws affecting the judiciary in several respects, including eliminating the mandatory nature of the opinions in favor of the solely recommendatory approach employed in Moldova.  Before the June 2001 amendments, the Supreme Court of Ukraine in essence had the ability to create new law in its opinions, and lower court judges were required to incorporate the opinions into their work.  With the June amendments, the Court’s ability to both resolve inconsistent legal practice and require adherence to consistent norms has been eliminated.  Although it appears that the Ukrainian legal community will continue to treat the opinions with great deference, lacking the mandatory characteristic of the former opinions, future advisory opinions no longer will be able to definitively ensure, as a matter of law, legal consistency in those matters they address.      


Inadequate Distribution
Advisory opinions typically address areas of law where inconsistency is greatest.  Also, in many countries there are few other sources of legal information, thus affording the opinions all the more deference and importance within the legal community.   However, in some instances the advisory opinions themselves are very poorly distributed.  For example, prior to independence in Moldova, all advisory opinions were distributed in a Supreme Court Bulletin, which was published quarterly each year.  Currently, due to budget constraints, the Bulletin is only published sporadically, and does not even contain all advisory opinions that are issued.   In Ukraine, availability is somewhat better for those with access to the internet or commercial databases.  However, such resources are rarely available to the legal community in smaller cities and rural areas.


Insufficient Coverage of Legal Issues
Particularly in transition countries, a common complaint among lawyers, judges and others is that laws are voluminous, vaguely written, and constantly changing.  In such a situation, advisory opinions play a critical role.  However, due to funding constraints the Supreme Court typically can address only a tiny fraction of all legal inconsistencies and other questions requiring clarification.  For example, prior to the June, 2001 amendments in Ukraine, the Supreme Court received an average of 30,000 requests for advisory opinions per year.  Of these, it was able to issue only about 10 opinions per year.

This problem is amplified in the area of environmental law, which is considered to be a “new” area of law.  Supreme Court judges, along with lower court judges, tend to be unfamiliar with environmental law.  Thus, faced with a pressing backlog of issues, including many in more familiar areas such as criminal law, courts seldom select environmental law issues for advisory opinions.  For example, the Moldova Supreme Court has issued only one advisory opinion on environmental law.

Opportunities to Improve the Advisory Opinion Process

There are a number of concrete steps that could improve the administration and function of advisory opinions.  The first could be to amend legislation so that the opinions are “mandatory” or have “status of law” as was the situation until recently in Ukraine.  This would greatly enhance the opinions’ ability to compel judicial consistency by requiring judges to comply with the opinions.  Lawyers would also be able to rely on the opinions definitively, rather than having to urge a judge to adopt an opinion’s recommendations. At least in some countries, this approach is widely supported within the legal community.

Another concrete step would be to greatly increase the volume of advisory opinions issued per year.  While at least in part a question of financial resources, the critical role that these opinions play in the legal system requires a concerted effort to expand the numbers of opinions issued per year.  This should be accompanied by a schedule of regular publishing of all advisory opinions.  Considering the deference that judges and lawyers afford the opinions, combined with the pressing need for consistency and clarification within many legal systems, wider, consistent distribution of a larger number of opinions should be a priority.  This could be accomplished as a component of broader court administration reform underway in many countries.

Finally, as with other “new” areas of law in many countries, such as private property and human rights, the importance of environmental law must be highlighted to those who decide which topics to address in the advisory opinions.   Focused trainings about the fundamentals of environmental law, as well as current inconsistencies and vague areas in its application, should be targeted to Supreme Court judges, their clerks, and the specialized departments that formulate advisory opinions.   This simple step, in conjunction with the others mentioned above, would produce a noticeable improvement in the quality of legal practice in many countries.   

3.
Damages

The main problem in the use of damages remedies in environmental cases is that much environmental damage is irremediable.  By putting a price on natural resources and the environment some might think their destruction is ensured.  Nevertheless, damages remedies where incidental loss to personal property or other interests occurs is a very useful tool in promoting environmental cases being brought forward.  As Kramer has stated:

As it is not known how the public (general) interest ‘environment’ can best be represented in dispute settlement procedures, the second-best solution consists in counting on the selfishness of citizens and allowing them, when defending their own interests, also to raise arguments and provisions which serve to protect the environment.

The possibility of receiving a judgment for damages raises additional difficulties.  Who is considered the proper “owner” or the recipient for damage to nature?  Is it the state, or can members of the public assert an interest in the environment?  Do trees have standing?  How can the tragedy of the commons be avoided?  Even if an “owner” can be found, how is it possible to place a material value on unique elements of nature that cannot be replaced?  And what about the uncertainty attached to the calculation of damages resulting from newly discovered phenomena, or from sources of harm that were previously thought to be innocuous, such as ionic radiation.

The issue of damages is one that deserves further study.  One further point can be made here, relating to the possibility of “non-material” damages.  In some Western legal systems, most notably that of the United States, courts have the possibility to award punitive damages, that is, damages that are not directly related to the actual harm caused, but are imposed to punish particularly offensive conduct or to deter similar behavior by making an example.  Many legal systems do not allow the award of punitive damages.  Nevertheless, even in countries where punitive damages are not allowed, a similar mechanism may be available.  This is an award for “moral” damages.  Moral damages awards are in theory related to actual harm suffered, and therefore are not punitive, but the harm is non-material in the sense that it involves psychological harm or moral offense.  As this sort of harm is difficult to quantify, in effect the tribunal has wide latitude in determining the amount of moral damages, and can award an amount that has the same punishing or deterrent effect of punitive damages in other jurisdictions.  An example of such a case from Ukraine can be found in the case study compendium.  Moral damages cases also have the advantage of a developed practice with respect to quantification.  Novel situations that might pose difficulties of quantification for material damages could be at least partially addressed through moral damages actions.  Another example from Ukraine involved residents of the “sanitary zone” around a factory using extremely hazardous chemicals in its operations, who learned about serious environmental violations at the plant.  While it would have been difficult to prove particular exposures, it was easy to establish that the residents were placed in constant fear of suffering severe health problems.  The possible need to defend against a claim for moral damages may often be an incentive for operators of such facilities to comply fully with environmental regulations.

D.
Costs

1. Court Fees 


Tariffs, or court fees to initiate a law suit can effectively prevent citizens and NGOs from accessing the courts.  Court fees for administrative cases, as opposed to civil cases, are generally not prohibitively expensive.   In some countries, Poland for example,
 the cost of administrative proceedings are relatively low compared to civil proceedings, which is helpful to NGOs challenging EIAs and bringing other kinds of administrative cases.  Some countries provide for a waiver of, or reduced, administrative fees (Estonia, Hungary), which is limited to classes of individuals set forth in national legislation.
   In Slovakia, environmental organizations, foundations, and charitable and humanitarian organizations are exempt from paying administrative court fees altogether,
 however Croatian law specifically excludes NGOs from such a waiver and is available to individuals only.
  

Civil cases present a greater economic barrier than administrative cases.  Many CEE and NIS countries charge a percentage of damages to initiate a civil suit.   For example, in Bulgaria and Hungary, court fees in civil procedure cases are equal to 4% and 6%, respectively, of the requested or estimated damages.
   Likewise in Slovenia, fees are a percentage of the value of the subject matter of the litigation and can be quite high.
  Often, these costs can amount to several months of the average wage. 


Administrative and Civil fees are all the more onerous for plaintiffs because they often must be paid upfront.  Although a plaintiff may be able to recover the fees should he/she prevail in the litigation, as discussed below, the up front cost often prevents a party from bringing a case to court.  For example, in the Sosnivka case (Ukraine), thousands of young children in villages surrounding a mine site have been exposed to excess levels of fluoride in their drinking water and have suffered severe health problems.  Even though Ukraine recently changed it law reducing civil court fees from 5% to 1% of damages, initiation of this suit, where damages are high, would be close to $1000, an amount beyond the means of the local villagers.

Clearly, these issues need to be addressed by national legislation, and some countries have taken steps in eliminating these barriers.  For example in Slovakia, as stated above, certain NGOs are exempt from paying any administrative court costs.
   Poland has taken steps to reduce the burden of administrative court costs by initiating a “one-way shift,” whereby a public authority may be ordered by an administrative court to pay the other parties court cost, but public authorities are not entitled to have their costs recovered.   

These are positive steps forward and other countries can take similarsteps.  In order to eliminate financial barriers, each country must promulgate comprehensive legislation eliminating or reducing administrative and civil costs up-front. 

2. Fee Shifting


While court fees may present a barrier, as discussed above, the greater cost comes if the NGO is paying attorney market rates and/or if expert testimony is required, as is often the case. In that event, financial obligations can rise dramatically.  In some countries (Moldova), plaintiffs must also pay witnesses to appear.  Thus a party’s own litigation costs may be very high.  In addition, because most European countries follow a “loser pays winner” system, a losing party may be required to pay the prevailing party’s attorney fees and costs as well.  While this is different from the America system where each side generally pays its own costs, each system presents obstacles as well as opportunities for access to justice.   As discussed below, with some legislative modifications, each system can create incentives for public interest litigation.


In the European “loser pays” system, the loser generally pays the winners court costs and attorney and expert fees.  The most obvious difficulty presented with this system is, should an NGO lose a suit, fees are often very high.  While this system deters frivolous lawsuits, it also deters meritorious lawsuits and/or suits that present novel questions, due to a plaintiff’s fear of losing and being slapped with large fees.  

Nonetheless, this system could be beneficial to NGOs because lawyers could be encouraged to take meritorious cases pro bono, with the knowledge that they would be compensated if they won the action.  

Several problems are presented, however, stemming from national legislation in various countries.  In Ukraine, for example, a provision of the Code of Civil Procedure states that if the advocate provided legal services free of charge, the court may order the losing party to pay the equivalent of the cost of attorney fees not to the prevailing party but to state.
  Thus, lawyers who would be inclined to take meritorious pro bono cases, run the risk of not being compensated for prevailing in a case that benefits the general public, and therefore may be unwilling to take on such a case.  

Legislation in Bulgaria presents similar barriers.  There, a victorious party cannot be awarded costs in an administrative case, and can only recover partial fees and expenses in civil cases.  Thus, these laws negate the incentive built into the loser pays systems – namely, fee recovery if victorious – by not allowing fee recovery for pro bono work or only allowing partial recovery.

Even if an NGO is victorious and granted fee recovery by the courts, implementation of the fee award remains an overriding issue in many countries.  For example, in the Stynava case presented by the Ukraine-Lviv EPAC, plaintiffs prevailed in their action but faced difficulties in collecting fees and costs from the defendants (the State Geology Committee) and ultimately received very little reimbursement.

Some European countries have promulgated laws that defray attorney fees and other costs and expenses, and negate the disincentive to bring public interest actions.  For example, German law provides that a party may apply for legal aid if the party is unable to bear the costs of the action, and failure to pursue or defend the matter in court would contravene the general public interest.
  In order to receive legal aid, the lawsuit must have a reasonable prospect of success and must not be deemed frivolous.

Thus, the loser pays systems presents opportunities for NGOs to the extent that it can encourage attorneys to take on pro bono cases that attorney feels are meritorious.  This can be achieved by promulgating new legislation in countries with “loser pays” systems, such as that in Germany, that provide for legal aid in public interest cases.  In addition, laws preventing fee collection (e.g., Ukraine and Bulgaria) need to be revised and implementation of a fee award must be guaranteed.


The American system presents different opportunities and obstacles.  In the American system, generally each side pays its own costs.  Clearly, one advantage of this system is that an NGO that is unsure of ultimately prevailing in a case will not be dissuaded from bringing the case because of fear of being slapped with fees.  

In addition, specific legislation  provides for fee-shifting in cases against the federal government that allow an NGO or other person to recover fees and costs if they prevail against the government, but does not permit the government to recover fees and costs if it prevails.  There are approximately 150 federal fee-shifting statutes, including 16 major federal environmental statutes.  Most of the environmental fee-shifting statutes provides as follows:

The court may award costs of litigation (including reasonable attorney and expert witness fees) to any prevailing party or substantially prevailing party, whenever the court determines such an award is appropriate.

Under the Equal Access to Justice Act – which provides for fee-shifting in any suit against the federal government (not only environmental suits) -- a party that prevails against the federal government, regardless of whether defendant or plaintiff, may recover attorneys fees up to a specified cap and expert and other costs if the prevailing party can demonstrate that the governments position was not substantially justified.  

In all of these fee-shifting provisions, Congress’ stated goal was to encourage citizen law suits in order to achieve compliance with federal statutory policies.  The statutes seek to create an incentive for commercial and public interest lawyers to represent citizens pro bono by providing a structure where lawyers can be reimbursed for their legal services if victorious.  Reimbursement of fees and costs is not guaranteed, however, and the statutes expressly delegate discretion to the courts to determine whether a fee award will be granted and the amount thereof.

Thus, the American system creates an incentive for commercial and public interest lawyers to provide pro bono services to NGOs and citizens groups because lawyers may recover fees for their services if victorious.  However, the cost of litigation, including the hiring of experts and other standard expenses, which can be quite high still presents a barrier or disincentive to bring litigation because these costs must be fronted by the plaintiff.  In addition, even if a plaintiff prevails, the amount of fee recovery is soundly within the discretion of the court and plaintiffs may not recover all of their expenses.  

These problems aside, the American system has fostered public interest litigation and many public interest law organizations have come to rely on fee-shifting to sustain their organizations.  Fee-shifting has been liberally allowed by most courts in public interest litigation, granting fee and cost recovery in cases where the parties settle in a manor favorable to the plaintiff and in cases where the plaintiff has partially prevailed.

Up until recently, courts have even allowed fee and cost recovery under “the catalyst theory,” whereby fee recovery is allowed in instances where the plaintiff’s lawsuit compelled the defendant to voluntarily comply with plaintiff’s demands in the action.  The “catalyst theory” was recently overturned by the U.S. Supreme Court in Buckhannon Board and Care Home v. West Virginia Dept. of Health and Human Resources, (No. 991848, May 29, 2001).  There, the court held that voluntary actions are not enough to compel a fee award, instead there must be a court-ordered consent decree, or some kind of judicially sanctioned change in the relationship between the parties, in order for a court to grant a fee award.  This case is a big blow to American NGOs because often lawsuits may go on for years before the defendant “voluntarily” agrees to change its course of action.  Up until now, courts recognized that such “voluntary” action would not have occurred but for the plaintiff’s suit and many courts granted fees and costs based on that premise.    

While the American system fosters public interest litigation it need not be adopted in order to create incentives for public interest litigation in European nations.  The European “loser pays” system with some modifications could produce the same results.  The “loser pays” doctrine seeks to make the winner whole and can be implemented with a degree of flexibility that need not discourage public interest litigation.  The German law providing for legal aid in public interest cases is an excelllant example of this.  

In addition, employment of a “one-way fee shift” would create the incentives.  Under this concept, for a limited class of litigation determined to be in the “public interest,” such as environmental litigation or civil and human rights litigation, the “loser pays” model could be modified to provide fee compensation only in the event that plaintiffs are victorious.  Thus, plaintiffs would not be penalized for failing to prevail in an action that presents a question of general public interest.   

Another method is simply to create legislation that exempts public interest plaintiffs from fee-shifting altogether so that NGOs would not get slapped with fees if they lost a suit.  However, in that event, NGOs would also not benefit from recovering costs if they prevailed.   Thus, simply exempting public interest litigation from fee-shifting relieves some of the burden but does nothing to create incentives for lawyers to take on public interest suits and foster public interest litigation; a one-way shift best achieves that result.

In short, as with administrative and civil court fees, legislation is necessary to temper the sometimes harsh results of a loser pays system and foster the development of public interest advocacy.  

3. Restrictions on NGOs


The lack of availability of pro bono legal services is a problem identified by many in CEE and NIS countries.  One reason for this is the registration process, tax status and other restrictions imposed on NGOs in many countries that deter people in general from forming NGOs and deter lawyers from forming public interest law NGOs.  As an example of this kind of obstacle, the following discusses the Ukrainian law on NGOs and demonstrates how it hinders the formation of NGOs.

The  registration process

There are two basic ways of legalizing an NGO activity in Ukraine: (a). through announcement about formation of an NGO; and (b). through registration. In practice, the first option does not exist.  Ukrainian law recognizes 2 kinds of persons: physical persons (individuals) and juridical persons (organizations). Is it important for an NGO to acquire the status of a “juridicial person” because without this the NGO does not have certain rights, including the right to be a party to litigation.

In order to acquire a status of a juridical person, an organization must register with the state. Procedures of registration vary depending on the type of an entity. Only a fully registered juridical person can obtain a seal (necessary to make its documents official), open a bank account, own property, enter into contracts, be a party to litigation, etc. A non-registered entity is not entitled to any of the listed rights. Thus, formation of an NGO via mere announcement is a fiction. 

In order to get fully registered, an NGO must: (1) hold a meeting of those who want to join the NGO (at least three individuals) and pass a decision on creating an NGO at this meeting, (2) create a charter, (3) get approval of this charter from the Ministry of Justice (for National and International NGOs) or from a local department of the Ministry of Justice (local NGOs). 

After these procedures are complete, an NGO is given one month only in order to get registered with 8 other governmental agencies: (a) Department of statistics; (b) Tax police; (c) State Tax Administration (STA); (d) A bank, in which an NGO wants to open an account (in accordance with Ukrainian law a juridical person must handle  most financial transactions through the bank, to do otherwise is a violation of law); (e) Ministry of Internal Affairs Permit System (for obtaining a seal); (f) Social security fund; (g) Pension fund; and (h) Unemployment fund. 

Procedures for registering with all these entities and require huge amounts of paperwork and are quite time consuming.  Unless an NGO completes these procedures within 1 month (20 days for the STA) after its registration with the Ministry (local department) of Justice, the head of the NGO may be charged with an administrative offence (misdemeanor). 

Assuming an NGO gets through this process, every quarter the NGO must file reports on its activities with the STA and some other listed entities. 

Taxation

After registration, the second problem NGOs face is taxation. Rigidity of Ukrainian tax law is publicly recognized as an ultimate obstacle to development of businesses in the state.  So it is for development of NGOs as well.  Juridical persons in Ukraine may have to pay some 30 types of taxes and duties.  The major ones are (1) income tax; (2) VAT; (3) local taxes; and (4) duties levied on the “gross salary fund.” 

An NGO is exempt from income tax only if:

(1)  The NGO is included in the Register of Non-Commercial Organizations kept by the State Tax Administration;

(2)  The NGO’s income is “passive” (interest, royalty…etc.), or given in the form of a voluntary donation, or “irrevocable financial assistance” (grant), or is derived from the “principal activity” of an NGO. (Law “On Taxing Income of Enterprises”, art. 7.11)

If an NGO is not included in the STA register or, although included, receives some other type of income – this income will be taxed as if the NGO were a commercial entity.  Although the law sets forth that income received from the  “principal activity” of an NGO is tax exempt, in practice, as soon as the STA notes that an NGO is engaged in any for-profit activity, it may exclude the latter from the Register of Non-commercial organizations.  For instance, STA may find that the sale of a book on environmental rights prepared and published by an environmental NGO is a for-profit activity.  STA may not care that the profit received from the sale was to cover costs for instance of an environmental conference, and may exclude the NGO from the register. Such practice undermines sustainability of Ukrainian NGOs tremendously.  

For public interest lawyers, this means that the STA may consider attorneys fees and costs recovered after prevailing in a lawsuit as for-profit income, and tax it as such.  The law on this in Ukraine is unclear, and may be decided arbitrarily, depending upon who in the STA is making the decision.

Furthermore, donations to NGOs are limited.  In accordance with article 5 of the Law “On Taxing Income of Enterprises,” a donation will be tax exempt only if it does not exceed 4% of the total funds received by the NGO. An NGO must pay ncome tax on any portion of the donation exceeding 4% of total funds. 

The next type of tax is the VAT.  VAT, in accordance with the Law “On VAT” is levied on producers and sellers of goods and services. If an NGO produced or sold any taxable goods or offered any services for charge, it has to register as a VAT payer and include a 20% VAT in the price thereof, just as any business must. For the reasons stated above, though, NGOs usually do not engage in selling goods/services, fearing exclusion from the STA register of Non-commercial Organizations.  This prevents NGOs from raising funds by the sale of products such T-shirts, calendars, etc., a practice regularly engaged in by American NGOs.

For local taxes, the situation may differ from region to region. In practice, however, local taxes are usually not as big of a burden on an NGO as income tax restrictions and duties levied on the “gross salary fund” (GSF). 

The Gross Salary Fund (“GSF”) imposes a large cost on NGOS.  If an NGO hires staff and pays salaries (wages) it may need to pay the following: 

Social Security fund duty – 4% of the GSF;

Unemployment Fund duty – 32% of the GSF;

Pension Fund duty – 1,5% of the GSF 

As shown above, the registration process and taxation system applied to NGOs presents substantial obstacle to NGO formation, which is necessary in order to be a party to a lawsuit.  Thus, these laws present access to justice issues that must be addressed through changes in legislation.

VIII.
Administration of Justice and Due Process

By Marianna Bolshakova

A. 
Judicial Independence

Article 9. 4 of the Aarhus Convention requires fair procedures of access to justice.  Fair procedures, as suggested in the Guide to the Implementation of the Aarhus Convention require impartiality of access to justice process. The process furthermore should be free from prejudice, favoritism or self-interest.
 The independence of the judiciary is one of the main preconditions to ensure the fairness of the access to justice process.

The lack of judicial independence especially in the countries where judiciary had been a voice of the government policy and politics, in itself precludes normal exercise of the right of access to justice. 

Judicial independence, as it is defined by the Center for Judicial Independence
, is an ideal state of the judicial branch of government that includes two complimentary concepts: individual independence and institutional independence. The latter is normally insured through constitutional separation of powers. The former is considerably more complicated and is related to the independence of a concrete judge or other person exercising judicial power to decide on each particular decision solely on the merit of law and facts of the case without any undue influence from the government, the parties or the public.

Institutional independence of judiciary is sometimes a victim of traditional interdependency of the branches that existed in most of the CEE and NIS countries up until early 90s. In some occasionally it still seems to be so. The Case of Nikitin is one of the examples of how the influence and image of Federal Security Bureau and Ministry of Defense (formerly the major power within the Soviet government system) could make the court return the case over and over again for further investigation despite the fact that the prosecution continuously lacked incriminating evidence. In the Victory Park Case Armenian court while not being able to reject the suit of an NGO against the Prime Minister has postponed the hearing of the case on a rather far-fetched procedural issue.

The individual independence of judges is closely related to the issues of judicial corruption discussed below. However, while corruption and bribery do indeed take place especially in the countries with weaker economic development, a judge can also be a target of political influence (e.g. through impeachment process or threat thereof, elections), or dependence on economic benefits.

As Oleg Fyodorv, as adviser to Investors’ Rights Association, describes in his interview to the Radio Free Europe, the judges in Russia are usually under administrative pressure
. The judges are most often dependent on the local government, especially in the countries where it is the local municipality that provides the judge with housing or sometimes pays him/her bonuses as a supplement to rather low compensation.
 “It is almost impossible to win a case against the Moscow City Government”, says Fedorov in his interview. Although the phrase refers to the investment-related cases heard by the Court of Arbitration, same is true for judges of other courts in Moscow region.

Some of the cases included here demonstrate that such assumptions might indeed have certain ground. In the case of Sosnovskih, Startcev and Koroleva v. Moscow City Government it took three years for the plaintiffs to get their suit accepted by the Moscow City Court. Two times was the rejection appealed to the Supreme Court on the basis of non-objectiveness of the judge.

Whatever the reason for rejection to accept the case in the given situation, these precedents might create a certain chilling effect on the use of the access to justice mechanisms by the public. 

An influence from organized crime where it has an interest in the matter can also be a serious factor.  In the Case of George G. v. Lazi XXI Ltd the plaintiff withdrew the suit on the stage when it was clear he would succeed. According to the plaintiff he and his family have received threats and demands to withdraw the suit challenging construction of the hotel in the park.

B. 
Corruption

Another factor contributing to the poorly functioning access to justice mechanisms is corruption of the judicial branch. In its causes and impacts on the administration of justice judicial corruption is rather a close relative of the lack of judicial independence.

It might be generally observed that the countries with significant problems in access to justice are also known for higher degree of corruption practices in all three branches of government: judicial, executive and legislative.

While it is true that corruption as phenomena can be attributed in some degree to all the known governments, it is also well recognized that the phenomena blossoms more freely in the countries with more serious economic and development problems. Judicial corruption is no exception. 

The European Convention on Civil Law on Corruption (Council of Europe, Strasbourg, 99) defines corruption as means requesting, offering, giving or accepting, directly or indirectly, a bribe or any other undue advantage or prospect thereof, which distorts the proper performance of any duty or behavior required of the recipient of the bribe, the undue advantage or the prospect thereof.

As with corruption in other branches of power, judicial corruption is promoted by the two factors: lack of proper system of monitoring and poor compensation and other conditions of work
.


The first of these is related to the system of government and its ability to ensure proper checks and balances on the judicial or any other branches or provide for accountability. The latter can be attributed to both the poor legislative regulation of judiciary as a branch as well as economic problems in the society.

Some of the factors contributing to corruption in the judiciary are related to:

· The lack of alterative dispute resolution mechanisms

· Complicated and Non-transparency judicial procedures

· Inconsistent and unclear legislation

· And in some cases the presence of organized crime

One of the big problems is that the systematic judicial corruption contributes to the growth of public distrust of the access to justice system and therefore prevents exercise of the access to justice rights. If such system is complemented by the lack of judicial independence, corruption in the other branches of government as well as by economic difficulties drawing attention from the environmental issues, the exercise of access to justice rights in environmental matters, although declared through ratification of the Convention, might remain a mere declaration.

There are currently many national and international efforts to prevent corruption. The newly developed Conventions on Criminal Law on Corruption and Civil Law on Corruption the former of which already has ten ratifications, the UN Declaration of 1997, and efforts of many international organizations, including the UN, the World Bank and many others will hopefully lead to diminishing of corruption practices in the region. 

Long-term measures of institutional reforms insuring greater independence of the judiciary are best supplemented by the short-term benefits for the public officials (sufficient salaries, increased staff and technical capacities, etc.).

Countries like Spain and Finland have “Judicial” Ombudsman as a mechanism ensuring accountability of the judiciary while not influencing its independence. The function of control vested in the institution of ombudsman is a considered by some to be fully justified in order to counterbalance rather unlimited powers the might be vested in the judiciary.

Civil society is a factor that can play significant role in preventing corruption and lack of judicial independence. The NGOs and individuals can act as a watch-dog.
 They can also exercise influence on the government and the judiciary both in individual cases (as in Victory Park Case, Sosnovskih, Startcev and Koroleva v. Moscow City Government and especially the Nikitin Case) and in general through using the media attention, working together with the government and negotiating more efficient monitoring regulations and procedures.

C. 
Knowledge and Capacity

The lack of judicial capacity and knowledge of environmental law and public participation procedures constitute another problem. The branch of law is rather new, especially in the eastern part of the region. So are the procedures requiring public participation in decision-making. With the general overload of judiciary, and general priority to “real” cases of economic importance, it is usual the details of environmental legislation are simply not something as average judges or prosecutor pays an attention to. The case of Aznalcollar-Donana where not only the judge lacked sufficient knowledge to fully understand the merits of the complicated case, but where also the insufficiency of the means and resources available to the court (i.e. personnel, equipment and technical support) provided insufficient conditions for the parties to work with the case records. Some countries, like Ukraine, have tried to solve the problem by setting up special “environmental” departments in the office of prosecutor. Many international organizations conduct specialized trainings for the judiciary (as well as public administration). Sometimes the issue of environmental law is touched upon in regular but not frequent mandatory trainings organized by the courts themselves. This however is clearly now enough considering the complicity of the environmental law and public participation procedures and both better training of judges and prosecutors as well as reducing their workload are necessary preconditions for efficient access to justice. 

D. 
Public Support

Usually in the countries where corruption and lack of independence are rather expected, even where public officials and judges perform their duties in a progressive way using contemporary legislation and international norms, they receive rather little support from the public. One of the main reasons for this is the lack of interest in environmental issues among the public preoccupied with daily economic problems. It is often true that the better the level of economic development, the stronger the interest of the public and media in the issues like environmental protection, human rights etc. 

In some cases the general interest shifts from environmental to economic issues and a part of community tends to stay silent or even actively reject environmental considerations when pressed with economic and financial obstacles. Anna Vari, a Senior Research Fellow with the Institute for Social Conflict Research of the Hungarian Academy of Science notes: “Due to the economic recession in the CEE region, the vast majority of communities have become interested in hosting operational facilities, despite the risk to the environment. Local governments are struggling with financial problems, so they are eager to have as much development on their territory as possible and the local public is more interested in keeping or creating jobs than in protecting the environment.”

Another reason for the lack of public support is the lack of links between the public and conscientious public officials and judges. One of the practical solutions to the problem is greater media coverage of not only corruption scandals but also, wherever possible of innovative approaches and progressive judgments by the officers of the government.

E. 
Legal Certainty

Unclear laws and underdeveloped procedures not only contribute to the systematization of corruption but hinder the whole concept of due process. Unclear, dubious and often conflicting provisions and laws and regulations lead to lengthy court hearings and multiple appeals and revisions. In many cases rather then go through multiple (sometimes conflicting) provisions and dozens of acts the judges simply hears both parties and decides to his/her best knowledge. The lack of training and clear understanding of environmental law and public participation rights and procedures, as discussed above, also contribute to the situation. 

The lack of procedural norms regulating public access to information and participation in decision-making complicates the matter significantly. In the first place it affect the public itself as well as government officials responsible for decision-making. When the case is transferred to the court it is the judge who has to clarify the matter relying in this process on rather conflicting norms often.

Clarification of legal norms and especially development of detailed procedures are seen as priority task by many government officials and judges. It will lead to more efficient decision-making process, reduce the number of disagreements and therefore cases brought before the courts. It will finally make the interpretation and adjudication easier for the judges themselves.

F. 
Right to Counsel and Presumption of Innocence

As the presented case of Nikitin demonstrated occasional problems related to the guarantee of due process appear with regard to such basic rights as right to counsel and presumption of innocence. In the case the defendant in the criminal case had to turn to the Constitutional Court of Russia to receive its ruling that denial to him of a right to counsel of his own free will constituted a violation of the right granted by the Constitution of Russian Federation. The defendant had to appeal to the Constitutional Court for the second time three years into the process when the courts has sent his case for further investigation in view of lack of sufficient evidence to prove the defendant guilty. The Constitutional Court has ruled that such action was in violation of the presumption of innocence also granted by the Constitution of the Federation.

Such approaches violate the concept of due process and therefore the basic human right to a fair trial as defined by the Article 6 of the European Convention on Human Rights and Fundamental Freedoms.

G. 
Use of Precedents

In the absence of proper legal regulation the use of precedent becomes inevitable even in continental system. In many countries the opinions and interpretations issued by higher courts have to replace missing legal provision for the use by lower courts and sometimes the administrative authorities. In the NIS countries Supreme Courts often issue special Bulletins codifying their opinions in the landmark cases. The interpretations given in the rulings of Constitutional Courts can and should in practice be used in the future cases were the access to justice to become a truly efficient mechanism. At least two rulings of the Russian Constitutional Court in the Nikitin Case are of such nature: as to violation of Constitution by denying the accused a lawyer of his free choice and as to violation of the presumption of innocence by returning case for further investigation where prosecution has not been able to present evidence enough for conviction.

H. 
Timeliness of Procedure

The importance of the timeliness of the process is recognized in the text of the Aarhus Convention. Article 9.4.requires the procedures of access to justice to be timely.  

Procedural loopholes allowing for significant delays in transferring cases in between the courts and instances also make an option of turning to the court less attractive. This significantly reduces the chance of cases where public rather than personal interest is pursued. Even when an individual right or interest is concerned, an expectation of many years of court hearings and moving in-between instances often precludes affected individuals from pursuing their interests though courts
. 

Although this is not the case in all the countries, in some the long timing it takes to move the case through the process and when the ruling comes in some cases it is not relevant anymore. In two of three cases regarding access to information presented from Spain it took over six years to receive the ruling. One of the reasons usually given is lack of personnel and technical capacities of the courts and overburdened judges (i.e. appellate chamber of the Tbilisi Regional Court in Georgia has only six judges and it take over a year to have an administrative case heard). Finally it took over four and a half years for Mr. Nikitin to receive a verdict of not guilty in the criminal case where he was charged with treason and espionage. The delays in the case were prompted by returning of the case for further investigation in violation of the presumption of innocence, lengthy procedures and finally a legal possibility of the prosecution to appeal the verdict of not guilty given by the lower court. 

Another example of untimely procedure is Moldovan Case of Sarmizegetusa Street where the sessions of the court have been postponed two times due to defendant’s non-appearance. At the workshop held in Ukraine in May 2001 the problem has been reflected on by several participants from various NIS countries. The fact that the penalties for contempt of court and enforcement measures to ensure defendant’s appearance in court are extremely insufficient lead to significant delays in already lengthy court procedures. Suggested solutions included introducing stricter responsibility for contempt of court, including higher fines for non-appearance in court hearing, providing bailiffs with more efficient enforcement authority and looking at the existing mechanisms in use in other counties (e.g. US, UK, etc.).

The general reluctance of the courts to grant injunctive relief combined with the non-timely court hearings and high costs of expertise and legal aid as if brick-by-crick build a thick procedural wall between the judicial system and an individual thus effectively denying justice and administration of due process. 

Although the cases where violation of due process requirements seem to be rather exceptional their presence in itself draws a conclusion that in order to ensure proper access to justice mechanisms and promote efficient use thereof certain clarifications in the national legislation of some countries have to be made. Some capacity building efforts with regard to the training of judges and public officials, raising the technical capacity of courts and ensuring proper means of independence of the judiciary also have to be considered.

I.
Protection of Persons Exercising Rights

Article 3.8 of the Convention requires that persons exercising their rights in conformity with the provisions of the Convention shall not be penalized, persecuted or harassed in any way for their involvement. The provision of course extends to the exercise of the right of access to justice. 

In review of the cases related to access to justice on environmental matters no such harassment was noted from the government side: a problem well-recognized in many countries of Asia and Africa. No such general trend has been noticed in the ECE region however. (Although some individual cases included references to harassment of the plaintiff by unknown persons where economic interests have been concerned (George G. v. Lazi XXI Ltd Case).)  

Clear legal guarantees of such protection are needed both for those who exercise the access to justice rights and those who strive to ensure that the process of access to justice is indeed fair, equitable and timely.

IX.
SLAPPs – Barriers to Public Participation and Access to Justice 

By Jennifer Gleason

Citizens and NGOs in many UN/ECE countries are feeling the impacts of a disturbing new trend -- they are getting sued for presenting testimony at public hearings, collecting signatures on petitions, filing lawsuits when environmental and other laws are violated, or otherwise speaking out about issues of public interest.
  These lawsuits are referred to as Strategic Lawsuits Against Public Participation or “SLAPPs.”
  SLAPPs are an obstacle to assuring that citizens have access to justice and to implementing the Aarhus Convention.  This section presents a brief general overview of SLAPPs.  It is not a thorough examination of the issue.
  

It is well documented that SLAPPs are used to deter public participation in the United States and there is evidence that the use of SLAPPs is spreading to Canada and Great Britian.  It is likely that SLAPPs are used as a tool in many other European countries, although they may not yet be recognized as a specific legal tool used by opponents to public participation.

What are SLAPPs

A SLAPP is a type of civil lawsuit filed against a non-governmental organization or individual for speaking out about an issue of public interest.
  For example in the Globe case in Kazakhstan, an individual spoke out at a public hearing about pollution discharged by a company.  The company filed a lawsuit against the individual, claiming the individual injured the company’s reputation.

Professors George Pring and Penelope Canon, leading experts on SLAPPs, define a SLAPP as a case that involved “communications made to influence a governmental action or outcome, which . . . resulted in . . . a civil complaint or counterclaim . . . filed against nongovernment individuals or organizations (NGOs) on . . . a substantive issue of some public interest or social significance.”

Pring and Canon found that SLAPPs are typically filed using one of six legal theories:  “(1) defamation (libel, slander, business libel, and so on); (2) business torts (interference with contract or business or economic advantage/expectation, antitrust, restraint of trade, unfair competition); (3) process violations (malicious prosecution, judicial or administrative abuse of process); (4) conspiracy; (5) constitutional and civil rights violation; and  (6) other violations of law (nuisance, emotional harms, trespass, attacks on tax exemption, and so on).”

The Chilling Effect of SLAPP 

SLAPPs are successfully being used to chill the right to speak out about issues of public interest and the right to ask the government to correct a wrong.  Pring and Canan say “even though the vast majority of such suits fail in court, they often succeed in the ‘real world’ by silencing citizens and groups, with potentially grave consequences for the failure of representative democracy.”
  

Another commentator explains that SLAPPs silence more than just the target of the SLAPP.  “[O]ther parties can be strongly discouraged from speaking out, for fear of getting SLAPPed, like the targets.  As a result, through a ripple effect, the filer can often manage to silence not only the target, but also anyone else who might speak out on the issue.”

SLAPPs impact the democratic process by decreasing citizen willingness to enforce rights, to participate in policy making, or to "watchdog" government agencies.  The targets of SLAPPs must often endure several expensive years of litigation before a court rules in their favor.  

Judicial Response

Courts in at least one UN/ECE country view SLAPPs as efforts to penalize the exercise of constitutionally protected liberties.  U.S. courts that dismiss SLAPPs often cite the Petition Clause of the First Amendment of the U.S. Constitution, which guarantees  "the right to petition the Government for a redress of grievances."
   

In a leading SLAPP case from the U.S. the court underscored the importance of the right to petition the government by making it more difficult for SLAPP filers to survive dismissal of their claim.  In Protect Our Mountain Environment
 the Colorado Supreme Court found that the SLAPP filer must show that the citizen or citizen group's "primary purpose was harassment" and their petitioning "lacked any cognizable basis in law."
  

Responding to SLAPPs -- SLAPPbacks

In order to deter SLAPPs, Pring and Canan suggest that targets of SLAPPs should SLAPPback.  They state, “[t]he most promising prevention and cure for the SLAPP phenomenon . . . is . . . the ‘SLAPPback’: a countersuit in which the targets turn the tables and sue the filers for the injuries and losses caused by the SLAPP.”
  Violation of constitutional or other rights, abuse of process or tort claims, such as outrageous conduct, are examples of legal theories that can be used in filing SLAPPbacks. 

Perhaps the two most common claims in a SLAPPback are malicious prosecution and abuse of process.  Many SLAPPback cases end in settlements, so the final outcome is not reported.
   In one case that Pring and Canan report on, an environmental group opposed a construction company’s plan to develop subdivisions of a scenic ranch.  This was an early SLAPP in which the company accused the environmental group of criticizing the project to the government.
   After five years of legal battles, the case was dismissed.  Four of the targets of the SLAPP decided to file a case against the construction company and its lawyers.
  These “SLAPPbacks were based on malicious prosecution (using a lawsuit for improper, ulterior purposes) and abuse of process (using other court processes for improper, ulterior purposes).  They accused the SLAPP filers of suing for ‘the ulterior and collateral purpose of frightening and intimidating the plaintiffs and other like-minded, concerned . . . citizens, so that these people would cease and refrain from speaking out at public meetings, expressing positions contrary to the interests of [the company], and otherwise exercising their constitutionally protected rights.’”

The lawyers who filed the SLAPP responded to the complaint by moving to dismiss the case for lack of facts.
  The SLAPPback complaints survived the move to dismiss them.  Now that the case was going to court, the parties entered settlement negotiations.  After less than a year, the parties settled the case.  The amount of the settlement is unknown, but according to Pring and Canan, it is “rumored to be in six figures.”
 

Legislative Response to SLAPPs
One way to ensure that SLAPPs do not continue to deter public participation is to enact anti-SLAPP laws.  Some UN/ECE and other countries have adopted laws discouraging SLAPPs.
  It is in the interest of government to pass anti-SLAPP laws to ensure that citizens are able to participate in the government decision-making process and to stop filers of SLAPPs from mis-using courts to deter citizens from participating in government.  SLAPP filers are often trying to silence citizens and take a debate out of city hall, where many people can participate in the discussion and where elected officials will make a decision.  Anti-SLAPP legislation needs to protect SLAPP targets without interfering with the right to bring grievances to court.

Several groups came together to draft a model anti-SLAPP bill for the United States.
  This bill could serve as a model to use in drafting anti-SLAPP bills in other UN/ECE countries.  The bill states in part:

Acts in furtherance of the constitutional right to petition, including seeking relief, influencing action, informing, communicating, and otherwise participating in the processes of government, shall be immune from civil liability, regardless of intent or purpose, except where not aimed at procuring any governmental or electoral action, result, or outcome.

The draft bill ensures that when a SLAPP is filed, the SLAPP target can move to ask the court to dismiss the case as a SLAPP.  The underlying SLAPP case will be put on hold while the court determines whether the case is an illegal SLAPP.
  The burden of proof is put on the SLAPP filer to demonstrate that case is not a SLAPP, but a legitimate attempt to petition the court to address a grievance.
  If the court agrees that the case was a SLAPP and dismisses the case, the SLAPP target will be awarded the costs of litigation and attorney fees.  The court may also require the SLAPP filer to pay sanctions to deter future SLAPPs.
  If a person is injured by the SLAPP, they may seek compensatory and punitive damages from the party that filed the SLAPP.

Conclusion

While SLAPPs and other methods of intimidation are having an impact on public participation in some UN/ECE countries and are likely to spread throughout the region, it is not a reason to stop participating.  We need to spread information about the use of these tactics so that courts will more easily recognize them as intimidation and harassment.  We also need to encourage our governments to protect public participation by making it illegal to file SLAPPs in the first place.  

Conclusions and Recommendations

By Stephen Stec


The followıng is a preliminary list of conclusions and recommendations based on the analysis and the cases received.  This list cannot cover all issues in detail and does not purport to be applicable to all legal systems within the UNECE region.  It will be up to individual states to determine those measures that are most applicable to their situations.  However, the following items might give some indications of possible practical, legal and institutional steps that states may take in line with implementation of the access to justice obligations under the Aarhus Convention.  They are divided according to subject matter.  

Legal/Administrative Issues

States should assess whether cases proceed in a timely fashion and should take measures to ensure their expeditious consideration.  This may include reducing incentives for delay. 

Tribunals should hold authorities to a  standard in responding to claims by the public.  Tribunals should treat situations where authorities do not give proper attention to complaints seriously.  More careful consideration will be the result.

Another possibility is to establish a rule or practice for tribunals to dismiss cases brought by authorities where authorities have not shown a sufficient case (rather than returning the case time and again for further investigations).  

Courts and other tribunals should be equipped with direct powers (backed up by officers with sufficient resources and authority) sufficient to enable them to effectively administer justice.  This includes the possibility of imposing penalties on persons who do not obey orders to appear or who do not otherwise follow court instructions.  Penalties should be established with a view towards compelling obedience to the tribunal.

States should take measures to improve the efficient enforcement of judgments of courts and other tribunals.  The tribunals should have direct powers, as above, but prevailing parties in disputes should also have the assurance that the decision of the tribunal will be followed by the losing party.  Incentives for following or ignoring decisions should be studied and measures should be taken for strengthening systems in those countries with poor records in this respect.  The option of imposing personal liability on authorities or officers of private enterprises must be available where necessary (in extreme circumstances).

States should consider the benefits of allowing tribunals, under certain circumstances, to issue declaratory or explanatory rulings, relevant to matters under consideration before other bodies.  Where this is not allowed by law, or is not currently employed, states should consider making the necessary legal, administrative or other changes.

States should support further comparative work in the field of environmental impact assessment, ecological expertise, strategic environmental assessment, and other forms of biosphere reflection, with a view towards assessing whether the various practices in place provide an effective means for public participation in decisionmaking.  This comparative work should, inter alia, study the relationship between the various forms and practices, and the necessity for recourse to justice.  States should be open to adopting new laws and practices based on the exchange of views.

States should apply clearer standards in determining when a decisionmaking process has potential environmental impacts, in order to avoid claims by the public.

States should enhance the due process and other protections in administrative reconsideration and appeals processes, in order to provide a meaningful opportunity for justice without the need for judicial appeal except in the most exceptional cases.

States should consider the establishment of tribunals with specially trained judicial or administrative judges with specific jurisdiction over environmental disputes.  

States should exchange experiences on the general standards for due process and the effective administration of justice in their countries, covering matters such as timeliness, mootness, double jeopardy, res judicata, etc.

States should adopt mechanisms and practices for the publication and/or dissemination of significant decisions by courts and other tribunals.

States should increase the use of Alternative Dispute Resolution mechanisms in order to reach successful conclusions of disputes without the need for long and expensive proceedings.  Such mechanisms include mediation, negotation and arbitration.

Standing Issues

Articles 9.2 and 9.3 constitute a strong affirmation that nongovernmental organizations, as well as  individuals, have standing, subject to reasonable restrictions, but only if the overall scheme continues to promote "wide access to justice.  To make this clear, State should transpose this grant of standing into national legislation.  If States decide to establish requirements for environmental NGOs who have

standing under Article 9.2 of the Convention, such requirements must be clear, consistent and fair.  Standing requirements must not be designed to discourage the bringing of claims, but must be reasonably calculated to reach the intended result of ensuring that claims are brought by NGOs whose activities and purposes are genuinely for environmental protection. Any requirements that are imposed must be consistent with the duty to provide "wide access to justice."

States should provide for means of aggregating small claims into a legally significant amount.  Various mechanisms may be used for this (including class actions, representative standing and actio popularis), but the goal should be to eliminate the financial and other barriers from using legal means to address such claims.

In some systems, special judicial standing for Parliamentary representatives may offer an alternative for reaching claims where individuals may not have standing.  This matter bears further study.

Adequacy of Remedies

To meet the obligation of providing adequate and effective remedies, including injunctive relief, states should evaluate the application by courts and other tribunals of such remedies.  With respect to injunctions specifically, states should ensure that the standards a tribunal employs in determining whether to issue an injunction are clear, consistent and fair.  

States should establish methodologies for calculating damages, even where these are difficult to quantify.  In systems where experts may be employed to calculate damages, states should ensure that such experts are independently certified and use objective and neutral criteria.

It may be necessary in some states to specify legal tests for causation and the calculation of damages through new legislation.  This necessity should not be an obstacle to reform.

Financial Issues

Affordable legal services must be available to aggrieved members of the public in connection with environmental matters falling under the Convention.  Legal barriers for the establishment of non-profit legal advocacy organizations should be reduced or eliminated. 
Financial barriers to their operation should be reduced.  Their contribution to addressing environmental issues in society should be recognized, including through appropriate legal and tax status.  States should consider public funding of environmental advocacy organizations, and also of other related organizations, such as NGOs with scientific or technical environmental expertise.

Registration and tax rules with respect to non-governmental organizations should be simplified.  In general they should be reduced to ministerial oversight to ensure that activities of such organizations are legitimate according to their publicly declared purpose.

Bond requirements in injunction cases and other cases should be reduced.  Rather than applying financial barriers to discourage the bringing of actions requiring injunctive relief,  specific legal  tests for injunctions  might prove to be more effective and fair, without losing the benefits to society of enjoined illegal behavior. There should be a re-examination of where the risks involved in applications for interim injunctions in environmental cases should fall. Where financial guarantees are required, consideration should be given to establishing a public interest guarantee fund to guarantee interim injunctions in the public interest.

As legal costs increase and opportunities for funding become scarce, legal systems should be adjusted to provide incentives for bringing successful cases in enforcement of environmental laws.  Mechanisms might include "one-way" shifting of fees and costs, taking into account the public interest.

Legal and administrative costs imposed by court and other tribunals should be published according to a detailed schedule.  Such costs should be easily understood and quantifiable at the outset of the proceedings.

Systemic and Capacity Issues

States should dedicate substantial resources towards publicization of successful environmental cases, in order to educate citizens about the effective use of environmental rights.  States should also establish programs of general education about the use of environmental rights.

States should embark on training programs for judges, prosecutors, administrators and others who might be involved in environmental cases.

It is clear from the cases arising that further work is required in the area of improving public participation mechanisms. This will in turn  reduce the numbers of disputes arising requiring recourse to legal and administrative justice mechanisms further down the line.
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Table of Cases

	Number
	Name of the case
	Contact Information
	Country
	A to J matter

	AR_01
	 "The Victory Park Case"
	Aida Iskoyan
	Republic of
	Art. 9 (2)

	
	
	tel/fax:3741530669
	Armenia
	Art. 9 (3)

	
	
	tel:3741539255
	
	Art. 9 (4)

	
	
	aidaisk@arminco.com
	
	

	B_01
	Representative Standing
	C.Larssen
	Belgium
	Art. 9 (2)

	
	
	tel:+ 32 2 650 3405
	
	

	
	
	clarssen@ulb.ac.be
	
	

	B_02
	Special Procedure
	C. Larssen 
	Belgium
	Art. 9 (2)

	
	
	tel:+ 32 2 650 3405
	
	

	
	
	clarssen@ulb.ac.be
	
	

	B_03
	Organisational Mission Standing
	C. Larssen 
	Belgium
	Art. 9 (2)

	
	
	tel:+ 32 2 650 3405
	
	Art. 9 (3)

	
	
	clarssen@ulb.ac.be
	
	

	BG_01
	"The Pirin Mountain Case"
	Alexander Kodjabashev
	Bulgaria
	Art. 9 (2) (b) 

	
	
	Ecological AssotiationDemeter
	
	

	
	
	kodjabashev@mbox.cit.bg
	
	

	CZ_01
	"Sumava National Park"
	Vitezslav Dohnal, EPS Tabor
	Czech
	Art. 6 (3)

	
	
	tel: 0361/256662
	Republic
	Art. 6 (4)

	
	
	fax:0361/254866
	
	Art. 9 (2)

	
	
	eps.tabor@ecn.cz
	
	Art. 9 (3)

	CZ_02
	"The Gravel Mining Case"
	Vitezslav Dohnal, EPS Tabor
	Czech
	Art. 9 (2)

	
	
	tel: 0361/256662
	Republic
	

	
	
	fax:0361/254866
	
	

	
	
	eps.tabor@ecn.cz
	
	

	CZ_03
	"The Bohemian Highway case"
	Pavel Doucha
	Czech
	Art. 6 (4)

	
	
	tel: 0361/256662
	Republic
	Art. 9 (2)

	
	
	fax:0361/254866
	
	Art. 9 (3)

	
	
	eps.tabor@ecn.cz
	
	

	
	
	
	
	

	CZ_04
	Building of the D8 motorway through protected areas in the Northern Bohemia*
	Pavel Doucha
	Czech
	Art. 6 (4)

	
	
	tel: 0361/256662
	Republic
	Art. 9 (2)

	
	
	fax:0361/254866
	
	Art. 9 (3)

	
	
	eps.tabor@ecn.cz
	
	

	D_01
	"Waste Fuel Plant Case"
	Prof.Dr. Klaus-Peter Dolde
	Germany
	Art. 9 (4)

	
	
	tel:+49-0711-601701/0
	
	

	D_02
	"The Experts' Documents Case"
	Baumann, Kruger, Eiding-Attorneys
	Germany
	Art. 9 (1)

	
	
	tel.0931/354110
	
	Art. 9 (2)

	
	
	fax:0931/3541127
	
	

	D_03
	"The Windmill Case"
	Not Available
	Germany
	Art. 9 (2)

	D_04*
	"The Nature Preserve Case"
	Michael Zschiesche
	Germany
	Art. 9 (2)

	
	
	tel: ++ 49 30 42 84 99 35
	
	Art. 9 (3)

	
	
	recht@ufu.de
	
	Art. 9 (4)

	D_05*
	"The Baltic Sea Motorway Case"
	Michael Zschiesche
	Germany
	Art. 9 (2)

	
	
	tel: ++ 49 30 42 84 99 35
	
	Art  9 (3)

	
	
	recht@ufu.de
	
	Art. 9 (4)

	D_06*
	" The Elbe Case"
	Michael Zschiesche
	Germany
	Art. 9 (2)

	
	
	tel: ++ 49 30 42 84 99 35
	
	Art. 9 (3)

	
	
	recht@ufu.de
	
	

	H_01
	"The Balaton Highway Case"
	Dr. Csaba Kiss
	Hungary
	Art. 9 (2)

	
	
	tel/fax: (36-1) 322-84-62
	
	Art. 9 (4)

	
	
	drkiss@emla.hu
	
	

	H_02
	"The Metal Plant Case"
	Dr. Csaba Kiss
	Spain
	Art. 9 (1)

	
	
	tel/fax: (36-1) 322-84-62
	
	

	
	
	drkiss@emla.hu
	
	

	GE_01
	Defense of national Park
	Merab Barbakadze
	Georgia
	Art. 9 (2)

	
	
	tel :+ (995 32) 79 72 79
	
	Art. 9 (5)

	
	
	mobil:+ (995 99) 508514
	
	

	
	
	als@ip.osgf.ge
	
	

	GE_02
	When Investor is not welcome ( Vake Park Case)
	Merab Barbakadze
	Georgia
	Art. 9 (1)

	
	
	tel :+ (995 32) 79 72 79
	
	Art. 9 (2)

	
	
	mobil:+ (995 99) 508514
	
	Art. 9 (3)

	
	
	als@ip.osgf.ge
	
	Art. 9 (5)

	KZ_01
	"The Petrol Plant Case"
	Dina Smirnova
	Kazakhstan
	Art. 9 (4)

	
	
	tel: 73272 69 64 45
	
	

	
	
	kazleep@ecostan.org
	
	

	KZ_02
	"Waste in the Caspian Case"
	Ibragim Kaushenov
	Kazakhstan
	Art. 9 (3)

	
	
	tel:/fax: 7 31 222 31029
	
	Art. 9 (4)

	
	
	or :7 31 222 33246
	
	

	
	
	isaratyrau@astel.kz
	
	

	KZ_03
	"The Fired Advocate Case"
	Mr. Yelkin 
	Kazakhstan
	Art. 9 (4)?

	
	
	
	
	

	KZ_04
	"The Excessive Fees Case"
	Mrs. Chernova
	Kazakhstan
	Art. 9 (4)

	
	
	tel:7 831 222 41573
	
	

	
	
	isaratyrau@astel.kz
	
	

	LI_01
	Before-the Trial-Investigation of administrative dispute ( Sub-judical
	Stasile Znutiene (MoE)
	Lithuania
	Art. 9 (3)

	
	procedure)
	tel:370 2 61 44 53
	
	Art. 9 (4)

	
	
	fax:370 222 08 47
	
	

	
	
	S.Znutiene@aplinkuma.lt
	
	

	MD_01
	"The Sarmizegetusa Park Case"
	Ecolex Moldova
	Moldova
	 Art. 9 (1)

	
	
	Pavel Zamfir
	
	Art. 9 (2)

	
	
	pzamfir@ecolex.dnt.md
	
	Art. 9 (3), Art. 9 (4)

	PL_01
	"The Highway and Housing Case"
	Kamila Tarnacka
	Poland
	Art. 9 (2)

	
	
	tel: 48713410234
	
	Art. 9 (3)

	
	
	fax:48713410197
	
	Art. 9 (4)

	
	
	kamis@eko.wroc.pl
	
	

	RF_01
	"The Water Works: A Case in Progress"
	Olga Razbash
	Russian 
	Art. 9 (2)

	
	
	tel/fax: (7 095)290 5916
	Federation
	Art. 9 (3)

	
	
	jureco@netclub.ru
	
	Art. 9 (4)

	RF_02
	The Nikitin Case
	Alexander Nikitin
	Russian 
	Art. 2 (3)

	
	
	tel: 47 23 23 46 00
	Federation
	Art. 3 (8)

	
	
	aleksandr@bellona.no
	
	Art 9 (4)

	RF_03
	"Neskushny Sad" ("Sosnovskih…" case)*
	Olga Razbash
	Russian 
	Art. 9 (2) (b)

	
	
	tel/fax: (7 095)290 5916
	Federation
	Art. 9 (3)

	
	
	jureco@netclub.ru
	
	Art. 9 (4)

	S_01
	"Nuclear Files"
	Fe Sanchis- Moreno
	Spain
	Art. 9 (1)

	
	
	tel/fax: 34 91 509 40 92
	
	Art. 9 (4)

	
	
	fesanchis@terracentro.org
	
	Art. 9 (5)

	S_02
	Aznalcollar Waste Dam
	Fe Sanchis- Moreno
	Spain
	Art. 9(3)

	
	
	tel/fax: 34 91 509 40 92
	
	Art. 9(4)

	
	
	fesanchis@terracentro.org
	
	Art. 9(5)

	NL_01
	"The Oil Bird Case"
	Not available
	Netherlands
	Art. 9 (2)

	
	
	
	
	Art. 9 (3)

	
	
	
	
	

	NL_02
	"The 'indispensable' Pesticides Case"
	Joost Rutteman
	Netherlands
	Art. 9 (2)

	
	
	tel: 31 10 476 5355
	
	Art. 9 (4)

	
	
	fax: 31 10 477 5562
	
	

	UK_01
	"The Lappel Bank Case"
	RSBP tel: 44 1767 680551
	United
	Art. 9 (4)

	
	
	Maria Clarke: 44 1795 596551
	Kingdom
	

	UK_02
	"Agricultural Storage Center Case"
	Anne L. Ryan
	United
	Art. 9 (4)

	
	
	Tel: 44(0) 20 7404 1030
	Kingdom
	

	UA_01
	"Ukrainian Right to Know Case"
	Dmitry Skrylnikov
	Ukraine
	Art. 9 (1)

	
	
	tel/fax: +380 322 971 446
	
	Art. 9 (4)

	
	
	epac@icmp.lviv.ua
	
	

	UA_02
	"NGO Right to Information Case"
	Dmitry Skrylnikov
	Ukraine
	Art. 9 (1)

	
	
	tel/fax: 380 322 971 446
	
	Art. 9 (4)

	
	
	epac@icmp.lviv.ua
	
	

	UA_03
	"Pyrogovo Villagers Case"
	Boris Vassylkivsky
	Ukraine
	Art. 9 (3)

	
	
	tel/fax: +380 442287510
	
	

	
	
	vboris@darkwing.uoregon.edu
	
	

	
	
	ecolaw@ecop.relc.com
	
	

	UA_04
	" The Troublesome Cafeteria Case"
	Boris Vassylkivsky
	Ukraine
	Art. 9 (2)

	
	
	tel/fax: +380 442287510
	
	Art. 9 (4)

	
	
	vboris@darkwing.uoregon.edu
	
	

	
	
	ecolaw@ecop.relc.com
	
	

	US_01
	"The Telephone Case"
	Prof.John E. Bonine
	USA
	Art. 9 (2)

	
	
	tel: 1-541-346-3827
	
	Art. 9 (4)

	
	
	fax: 1-541-346-1564
	
	

	
	
	ejohn@elaw.org
	
	

	YU_01*
	"Srebreni tanjir" (Silver Plate) fulfillment of environmental protection
	Dragoljub Todic
	Yugoslavia
	Art. 9 (3)

	
	requirements for performance of activities (protection against noise) (
	tel: 381-11/ 3114240 ext:2421
	
	

	
	
	fax: 381-11/142-564
	
	

	
	
	todic@hera.smrnzs.sv.gov.yu
	
	

	YU_02*
	Café" Zvezda" (Star)- protection against noise(
	Dragoljub Todic
	Yugoslavia
	Art. 9 (3)

	
	
	tel: 381-11/ 3114240 ext:2421
	
	

	
	
	fax: 381-11/142-564
	
	

	
	
	todic@hera.smrnzs.sv.gov.yu
	
	

	YU_03*
	Quarry Susica- Cacak (
	Dragoljub Todic
	Yugoslavia
	Art. 9 (2)?

	
	
	tel: 381-11/ 3114240 ext:2421
	
	

	
	
	fax: 381-11/142-564
	
	

	
	
	todic@hera.smrnzs.sv.gov.yu
	
	

	* Received after period for commenting and/or editing
	
	
	

	
	
	
	
	

	Other Cases
	
	
	

	Number
	Name of the Case
	Contact Information
	Country
	A to J matter

	1
	Paralel Public Participation in the Czech EIA System
	Center for Community Organizing
	Czech 
	

	
	
	tel/fax: 420 19 743 1728
	Republic
	

	
	
	mobile:420 603 34 14 34
	
	

	
	
	cpkp.cr@telecom.cz
	
	

	2
	The Ombudsman in Denmark
	
	Denmark
	

	
	
	
	
	

	3
	ENDS Daily 29 th June2001 issue 1020
	
	Spain
	

	
	Spanish court orders telephone mast removal
	
	
	

	4
	Stiching Greenpeace Council et al. v.European Commission
	
	
	

	5
	Guerra v. Italy, ECHR "Council Of Europe
	
	Italy
	Art.1

	6
	"National Assotiation of Ecologists"Milada Mirkovic
	
	
	

	7
	Case Summarise: Kate Cook
	
	
	

	8
	Case Summaries presented by Peter Roderik, FOE 
	
	
	


Explanatory Note

The cases that follow are divided into two sections.  The first consists of case studies generated through the process of developing the Handbook.  These case studies were submitted by national governmental focal points for the Aarhus Convention in response to a request from the Government of the Access to Justice Task Force lead country, Estonia, and by independent, non-governmental lawyers and NGOs in response to announcements made by the project team.  Most of the case studies were submitted to a round of commenting by the members of the Project Steering Committee, were further developed according to a predetermined template, and have been edited.  Some cases, however, were submitted after the deadline for commenting, or final versions responding to comments were not received.  These cases are presented in unedited form (marked with an asterisk on the Table of Cases).

The second section of cases consists of significant cases that have been identified in the course of research in the development of the Analytical Part of the Handbook.  These cases are generally presented in original form, without editing.  In some cases, summaries of the cases have been written especially for the Handbook.

Section 1: Generated Case Studies


ARMENIA

Case Study I: “The Victory Park Case”

Specific “Access to Justice” Issue:

Residents seeking to stop on-going construction of large development in order to secure their rights to participate in decision-making on the project faced considerable obstacles in attempting to use the courts.   

Relevant Aarhus Provisions:

9(2),(3), and (4) 

· Standing

· Injunction relief 

· Lack of fair, equitable and timely access to justice (remedies)

· Lack of equitable and timely access to environmental information and to proofs (to decisions of other bodies/documents

· Lack of unbiased and objective approach of judges to the issues of citizens environmental rights protection

· NGO’s involvement (sufficient interest)
Case Study Details:

Cited Case Name:

Case Re: The Proposed Development of Hotel in Victory Memorial Park, Yerevan City, Armenia 
Parties involved:

· Plaintiffs: 2 citizens, residents located near Victory Park, Yerevan City

· Defendants: General Architect, “Golden Palace” Hotel Complex; Republic of Armenia, Prime Minister
Background Facts: 

In the city of Yerevan, Armenia, Victory Park is a revered place of natural beauty and civic pride.  Established in 1945, the multi-acre Park serves as a memorial to World War II veterans and a home to numerous species of plants and wildlife.  Long held as a designated protected area, all development and construction is prohibited except for those projects approved for “functional” purposes. 

In 2000, Yerevan Municipality authorities approved a preliminary proposal for the construction of the “Golden Palace,” a large hotel complex situated on park grounds.  On October 9, 2000, however, the Mayor of Yerevan issued a resolution stating that a construction permit would not be granted until an environmental impact assessment (EIA) of the project had been performed, reviewed, and approved by officials.

Under Armenian law, any proposed development equal to or more than 1000 sq. meter must have an EIA.  In this, the proposed project qualifies.  In addition, EIA regulations require that the assessment entail a three-stage public hearing in which interested parties can evaluate the EIA and advise in ultimate decision-making.

Despite this, on October 11, 2000, only two days after the mayor’s order, the General Architect, overseeing the project, ordered the beginning of construction.  In response, the General Prosecutor’s Office warned the Architect that commencing construction was illegal.  Nevertheless, construction continued.

Residents located near Victory Park filed a lawsuit against the architect.

Procedural History:  
Enlisting the legal representation of the Environmental Public Advocacy Center (EPAC), the residents filed a complaint before the court of first instance, asserting that the Architect proceeded with construction in violation of EIA regulations.  In doing so, the residents were denied the opportunity participate in proceedings regarding hotel development and its impact to the environment and community.  Further, in order to preserve available remedies throughout the proceedings residents requested an injunction, halting further construction.
  The court denied the residents’ request for an injunction.

After more than two months, the hearing of the case began.  The Architect, however, did not attend, sending instead a certificate asserting that the commencement of construction was valid.  In short order, the court dismissed the lawsuit without addressing the merits of the claim.

Final Outcome 

Construction onsite continues.  An EIA and attendant public hearing have not been performed.

Case Study Analysis:
Related Actions and Campaigns

Using the Internet and the NGO network, CENN (Caucasus Environmental NGO Network) information has been disseminated about the illegal construction and its potential consequences.

Utilized Access to Justice Techniques 

Plaintiffs attempted to stop construction and ensure EIA proceedings by filing a lawsuit and requesting injunctive relief.  

In addition, in preparation of the lawsuit, EPAC organized strategy meetings with other NGO’s, mass media, architects, and representatives of the General Prosecutor’s Office.  Based on the meetings EPAC sent interrogatories (official questions) to the mayor, Prime Minister, general prosecutor regarding the facts of the case and alleged violations of the laws.   For example, EPAC requested that the mayor provide information on the following:

1. Information concerning Mayor’s resolution on hotel construction;

2. Has an EIA been carried out;

3. If so, what is the EIA conclusion? 

4. Were public meetings held concerning the project, as required by EIA rules?

Based on this information, EPAC then assembled its case.

Access to Justice Must Not Just Exist in the Letter of the Law

Like many nations, Armenia has several laws on the books that grant citizen’s access to justice in the form of NGO standing, public hearings, and judicial review.  As this case study illustrates, however, printed laws need to be reinforced in practice by government officials and the courts.

In the instant matter, EIA rules state precisely that projects such as the one at issue require an EIA and, in that, the public has a right to participate in the proceeding.  Yet, upon seeking an injunction that would preserve that right by halting construction, the court balked.  It is common for the court not to issue injunctions in environmental matters, given a lack of familiarity with environmental laws.  However, it is in these matters where they are most often required.  If injunctions are to become a viable “access to justice” tool, then courts must rise to the challenge and see their worth.

Aiding in this process, would be the reforming of another matter arguably present in this case – the non-independence of the judiciary.  Particularly in environmental cases, where judicial review of government actions is common, the judiciary must see itself not as an arm of the government authority but rather as a neutral conduit through which citizens and the government can resolve differences.  The most common example of this problem is in the area of public participation.  Similar to injunctions, procedural rights to participate and be informed are essential “access to justice” tools.  In the instant case, the court did not go far enough to preserve this right.  Instead, it sacrificed the public’s participatory rights in the interest of efficiency and appeasing well-heeled interests.  

If access to justice laws are to have any significance, the courts of Armenia and elsewhere must do more to bring them into the light of the courtroom.

Party Contact Information: 

Aida Iskoyan, Environmental Law Professor, 

President, Environmental Public Advocacy Center (EPAC) 

Address: # 11 Parpetsi Str.,  apt. 1, Yerevan, 375002,  Armenia;

Office tel/fax: 3741 53 06 69, Tel ; 3741 53 92 55, Home tel. 52 58 80;

e-mail: epac@arminco.com , aidaisk@arminco.com 

Vardan Grigoryan, Erna Tadevosyan, EPAC lawyers; 

Office tel/fax: 3741 53 06 69; 

Tel :  3741 53 92 55.

BELGIUM


CASE STUDY I: REPRESENTATIVE STANDING

In principle, every natural or legal person must show a personal and direct interest in order to have access to any court in Belgium, be it administrative, civil or criminal. However, and in particular in the area of the environment, what is considered to be « personal » and « direct » varies from one procedure to another (and sometimes from one case to another). The case-studies below have been selected in order to demonstrate these variations, especially concerning access to justice of environmental organisations. 

1. Name of matter

Council of State
, 11 September 1981, n° 21.384, A.S.B.L.
 Werkgroep voor milieubeheer Brasschaat

Cour de cassation
, 19 November 1982, S.A. Sipedic vs. A.S.B.L. Werkgroep voor milieubeheer Brasschaat

2. Parties involved

In front of the Council of State: A.S.B.L. Werkgroep voor milieubeheer Brasschaat vs. The Flemish Region

In front of the Supreme Court: S.A. Sipedic vs. A.S.B.L. Werkgroep voor milieubeheer Brasschaat.

3. Access to justice matter/s, problem/s involved

In front of the Council of State

In order to challenge an administrative act in front of the Council of State, and according to the case law of the Council of State
, the plaintiff must prove a direct and personal interest. 

In an environmental context, and regarding individuals, the personal and direct interest is determined with respect to the proximity between the (potential) effects of the administrative act and the individual. What is considered to be a personal and direct interest thus varies from case to case, depending, inter alia, on the nature of the activity authorised by the act (hence, 150 meters between the activity and the residence of the individual may be close enough in one case, and too far away in another).  

Regarding environmental associations, the Council of State either examines whether the association is considered to be ‘representative’ (see the present case), or assesses whether the association’s statutory goal is sufficiently specific and likely to be affected by the administrative act in question (see case n° 3). The Council of State sometimes combines the two criteria.
In the present case, the Flemish Region asks the Council of State to assess whether a non-profit organisation, whose statutory purpose is defined by the founding members themselves, may be considered to have a personal and direct interest in challenging an administrative act in front of the Council of State, and, in the affirmative, what distinguishes such an action from the actio popularis. 

The Council of State replies that:

· non-profit organisations may defend a public interest, and may define for themselves the level and the nature of the interest they wish to defend (freedom of association);

· the protection of the environment is a public interest ;

· in order to be able to challenge an administrative act in front of the Council of State, the non-profit organisation only has to fulfil one condition: it must be considered representative of the group whose interests it claims to defend. According to the Council of State, that condition is fulfilled if the assent (“adhésion”) of the members of the group is so large that one may assume that the points of view of the organisation coincide with the points of view of the members of the group the organisation claims to represent. This assumption must be rebutted by the adverse party (in the present case, the Flemish Region fails to rebut the assumption, and A.S.B.L. Werkgroep voor milieubeheer Brasschaat is thus considered to be representative and is granted access to the Council of State).

In front of the civil courts

Pending the outcome of the annulment procedure in front of the Council of State, the A.S.B.L. Werkgroep voor milieubeheer Brasschaat asked the civil courts (the president of the court of first instance) to suspend the spatial planning regulation.
 

The president of the court of first instance considered A.S.B.L. Werkgroep voor milieubeheer Brasschaat to have a sufficient interest because the organisation pursues the protection of the environment of Brasschaat and that the Eikendael domain (located in Brasschaat) maintaines its designation of “high ecological interest.” The court of first instance suspended the regulation. 

S.A. Sipedic lodgeed an appeal against that decision, but the court of appeal, by decision of 12 March 1981, confirmed the decision of the court of first instance. 

S.A. Sipedic filed a complaint in front of the Supreme Court, contesting whether A.S.B.L. Werkgroep voor milieubeheer Brasschaat should have been granted standing and access to justice under the suspension procedure since, according to S.A. Sipedic, a statutory purpose can not be considered to be a personal and direct interest.

The Supreme Court agreed with S.A. Sipedic and declared that a personal and direct interest of a legal person only includes its own material and moral rights (reputation,…) and not its statutory purpose. The Supreme Court proceeded: even if the organisation may  be considered  to have a personal and direct interest in another context (i.e. the annulment procedure in front of the Council of State) that does not imply that it has a personal and direct interest in front of the civil courts. The Supreme Court thus reversed the decision of the court of appeal. 

The Supreme Court has confirmed its standpoint several times since, both regarding civil and criminal cases.

4. Background facts: 

The matter concerns the designation of the “Eikendael domain” (located in Brasschaat), of high ecological value.

An enterprise (“S.A. Sipedic”), owner of the Eikendael domain, wishes to build apartment blocks for elderly people on the area. The spatial planning regulation was modified in order to change the designation of the Eikendael domain and thus allow the construction of the apartment blocks.  

The A.S.B.L. Werkgroep voor milieubeheer Brasschaat, wanting to protect the area, contested this new spatial planning regulation. 

5. Procedural history: 

See point  3 above.

6. Extra parties? Related actions? 

See point 4 above.

7. Access to justice techniques used:  

As explained above, the Council of State uses a representative criterion. The Council of State does not, however, specify the “group” that the organisation is supposed to represent.

As regards the Supreme Court, a personal and direct interest of a legal person only includes its own material and moral rights (reputation,…) and not its statutory purpose. The A.S.B.L. Werkgroep voor milieubeheer Brasschaat tried to convince the Supreme Court that since it had been granted access to the Council of State for the annulment procedure, it should also be granted access to the civil courts for the suspension procedure. The Supreme Court clearly refuted that argument: the fact that the association has been granted access to the Council of State does not imply that it should have access to the civil courts. This position of the Supreme Court was confirmed a few years later, in a similar case
, where an environmental association tried to convince the Court that access to the Council of State under the annulment procedure is a personal (procedural) right the effectiveness of which should be protected by the civil courts through the suspension of the contested act pending the outcome of the annulment procedure
. The Supreme Court replied that the alleged procedural right is not enough to counterbalance a ‘proper’ (substantial) right (i.e. the right to construct, granted by the authorisation in question). Some authors have interpreted the position of the Court 
to mean that an environmental association might be granted access to justice in front of civil courts if the adverse party does not assert a ‘proper’ right. The Supreme Court has not had the chance to confirm this yet.

8. Issues which were the subject of appeal:

See point 3 above.

9. Obstacles -- and measures used to overcome them:

n.a.

10. What was the outcome? Remedies?  Were they adequate?

Though the Council of State granted access to A.S.B.L. Werkgroep voor milieubeheer Brasschaat, the latter failed to convince the Council of State that the spatial planning regulation is illegal. The regulation was thus not annulled. 
The inferior civil courts suspended the regulation, but as explained above, the Supreme Court reversed the decisions. 

In short, the apartment blocks were constructed.

11. Current status/ follow-up

n.a.

12. Comments of participants in process

n.a.

13. Contact information of person providing information: 

C. Larssen

phone: +32.2.650.34.05

e-mail: clarssen@ulb.ac.be
BELGIUM


CASE STUDY II: SPECIAL PROCEDURE


The case-law of the Supreme Court, as detailed above (case no.1) is clearly an obstacle to non-profit organisations wishing to challenge environmentally harmful acts in front of the Belgian civil and criminal courts. In order to overcome this obstacle, the legislature introduced, by law of 12 January 1993, a specific procedure (“action en cessation”) for non-profit environmental organisations (as well as for the public attorney and for administrative authorities). This procedure resembles the suspension procedure, but is designed to be more efficient. 

However, in order to have access to this specific procedure, the environmental organisation has to fulfil several conditions: 

1. it must be a Belgian registered non-profit organisation (A.S.B.L.) – this excludes international NGOs;

2. it must have existed for at least three years;

3. the organisation’s statutory goal must be related to the protection of the environment and its by-laws must specify the territorial coverage of the organisation (local, regional, national,…);

4. the organisation must be able to prove that the actual activities of the organisation correspond to its statutory goal.

Considering these strict conditions, few environmental organisations have actually managed to make use of the procedure. 

By creating this special procedure, the legislature clearly avoided approval or disapproval of the case-law of the Supreme Court. In principle, therefore, environmental organisations still do not have access to the “normal” procedures.

But the creation of this special procedure has encouraged some inferior courts to bypass the case law of the Supreme Court, as shown by the present case.
1. Name of matter:

Président du tribunal civil de Namur, référés
,  31 July 2000, Aéroport de Bierset (« President of the civil tribunal of Nemur
2. Parties involved:

S. Tassier and consorts (incl. A.S.B.L. Inter-Environnement Wallonie) vs. S.A. Société de développement et de promotion de l’aéroport de Bierset, the Walloon Region, S.A. TNT Express Worldwide, S.A. C.A.L. Cargo Airlines 

3. Access to justice matter/s, problem/s involved

The defendants (the three enterprises detailed above and the Walloon Region) objected to the standing (“access to justice”) of the plaintiff (a natural person) and the intervening parties (incl. A.S.B.L. Inter-Environnement Wallonie), contending that they do not have a personal and direct interest in the case. Regarding the legal person (A.S.B.L. Inter-Environnement Wallonie), the defendants refered to the case-law of the Supreme Court (see above, case no.1) according to which an environmental organisation may not rely upon its statutory purpose for access to the civil courts.

The president of the first court of instance replied:

· that the civil courts have jurisdiction over personal rights (“droits subjectifs”);

· that the right to a healthy environment, as provided for in the Belgian Constitution (article 23), is not a personal right per se, but is “illustrated” (the president’s own word) by other norms, such as the law of 12 January 1993 creating the special procedure for environmental organisations (see introduction to the present case);

· that the A.S.B.L. Inter-Environnement Wallonie may have access to the normal suspension procedure since the organisation would have been granted access under the special procedure (!) and that the legislator, by creating this special procedure, recognises the importance of collective interests. 

4. Background facts: 

People living around the Bierset airport (in the Walloon Region), supported by the A.S.B.L. Inter-Environnement Wallonie (the most important environmental organisation in the Walloon Region), ask the president of the court of first instance to prohibit all take off and landing between 20.00 and 07.00 in order to reduce the noise created by the aircrafts.

5. Procedural history: 

Parallel to the suspension procedure described above, the plaintiffs (and other parties, including other environmental organisations) also filed a classic liability claim in front of the court of first instance of Liège. The decision of the latter is not yet publicly available, but a colleague of mine has told me that the court of first instance of Liège has granted access to justice to the plaintiffs, without, however, thoroughly explaining its decision. 

6. Extra parties? Related actions? 

See above, point 5.

7. Access to justice techniques used:  

The access to justice of A.S.B.L. Inter-Environnement Wallonie was linked to the constitutional right to a healthy environment, linked in turn to the procedural right created by the law of 12 January 1993.

8. Issues which were the subject of appeal:

There was no appeal of the decision of the president of the court of first instance of Namur, since he found that the matter was not urgent, and thus that he did not have the authority to prohibit flights under the emergency procedure. 

9. Obstacles -- and measures used to overcome them:

n.a.

10. What was the outcome? Remedies?  Were they adequate?

See point 8.

11. Current status/ follow-up

The case is still ongoing in front of the court of Liège (appeal). If the appeal court grants access to justice to the environmental organisations, the case might end up in front of the Supreme Court, who is probably going to repeat its case-law and reverse the decision of the appeal court.

It is quite likely, though, that some inferior courts will continue to bypass the case-law of the Supreme Court. 

12. Comments of participants in process

n.a.

13. Contact information of person providing information:

C. Larssen

phone: +32.2.650.34.05

e-mail: clarssen@ulb.ac.be
BELGIUM


CASE STUDY III: ORGANISATIONAL MISSION STANDING
1. Name of matter:

Council of State, 7 July 2000, n°88.687, A.S.B.L. Réserves naturelles, A.S.B.L. Aves, A.S.B.L. WWF-Belgium 

2. Parties involved:

A.S.B.L. Réserves naturelles, A.S.B.L. Aves, A.S.B.L. WWF-Belgium vs. the Walloon Region

3. Access to justice matter/s, problem/s involved

As we have seen above (case n° 1), the Council of State examines access to justice of environmental associations, either in relation to the ‘representativity’ of the association (see case n°1), or in relation to the statutory goal, which must be sufficiently specific and likely to be affected by the administrative act in question. The present case is an illustration of how the Council of States employs the latter criterion.

In order to be granted access to contest the spatial planning regulation likely to threaten a protected frog species (see below, point 5), the three plaintiffs – three environmental associations - tried to prove their personal and direct interest as follows:

1. the A.S.B.L. Réserves naturelles – whose statutory goal is to promote nature conservation, in particular through the creation of natural reserves – owns several natural reserves close to the area in question;

2. the A.S.B.L. Aves – whose statutory purpose is to promote nature conservation, and in particular wild bird protection – has shown a great interest in frogs (!);

3. the A.S.B.L. WWF-Belgium  - whose statutory purpose is to promote, in Belgium as well as in other parts of the world, the conservation of fauna, flora, sites, waters, soils and other natural resources - is interested in the area because it is the home of many protected species.
More generally, the plaintiffs asked the Council of State to consider principle 10 of the Rio declaration and article 9 of the Aarhus Convention. 

The Council of State replied:

1. that the first part of the statutory purpose of the A.S.B.L. Réserves naturelles (promoting nature conservation) is not distinct from the general interest and therefore can not be regarded as a personal and direct interest, whereas the second part (creating and protecting natural reserves) is not relevant to contest the spatial planning regulation, since the A.S.B.L. Réserves naturelles has not acquired land and created natural reserves in the area likely to be affected by the regulation;

2. that the first part of the statutory purpose of the A.S.B.L. Aves (conservation of wild fauna) is not distinct from the general interest and therefore can not be regarded as a personal and direct interest, whereas the second part of the statutory purpose (protection of wild birds) does cover the protection of frogs…;
3. that the statutory purpose of WWF-Belgium  - to promote, in Belgium as well as in other parts of the world, the conservation of fauna, flora, sites, waters, soils and other natural resources - is not distinct from the general interest, and that WWF-Belgium does not prove that the frog in question (“crapaud calamite”) is a threatened species (in which case WWF-Belgium might have a sufficient interest
)
. 

The Council of State thus did not refer to the representative criteria (see case no.1), nor did it consider article 9 of the Aarhus Convention (it did not even answer the organisations on that point). The Council of State only examined whether the statutory purpose of the organisations is considered to be sufficiently distinct from the general interest and sufficiently close to the matter concerned (birds/frogs), to find, in the present matter, that none of the three environmental organisations fulfilled these conditions.

This case law obviously entails considerable uncertainty: what might be considered to be a personal and direct interest of an association varies – as with natural persons – from one case to the other.

4. Background facts: 

The spatial planning regulation of Liège was modified by the Walloon Region in order to allow the installation of a landfill site on an area called “Sur Hez”. This area is of great biological interest, namely for the special kind of frog (“crapaud calamite”) that it hosts.

The three environmental organisations, wanting to protect the area, asked the Council of State to suspend the spatial planning regulation. 

5. Procedural history: 

n.a.

6. Extra parties? Related actions? 

n.a.

7. Access to justice techniques used:  

See above, point 4, the attempts of the three environmental organisations.

8. Issues which were the subject of appeal:

n.a. (there is no appeal against a decision of the Council of State).

9. Obstacles -- and measures used to overcome them:

n.a.

10. What was the outcome? Remedies?  Were they adequate?

None of the three environmental organisations were granted access to the Council of State. The landfill site is under construction.

11. Current status/ follow-up

See above, point 11.

12. Comments of participants in process

The lawyer of the three environmental organisations said: had Belgium ratified the Convention and had the Convention been in force, then the Council of State might have concluded differently (although the case concerned a regulation and not an individual act cf. article 9, §2 of the Convention). 

13. Contact information of person providing information:

C. Larssen

phone: +32.2.650.34.05

e-mail: clarssen@ulb.ac.be
BULGARIA


Case Study I: “The Pirin Mountain Case”

Specific “Access to Justice” Issue:

Limited opportunity for judicial review and narrow interpretations of procedural rights hindered NGOs efforts to halt development in Pirin Mountain National Park until officials allowed interested parties to participate in EIA proceedings.

Relevant Aarhus Provisions:

Article 9(2)(b)

The case study illustrates the following issues:

· The right to challenge the substantive legality of a decision;

· The right to challenge the procedural legality of a decision.

Case Study Details:

Cited Case Name:

Case Re: Protection of Pirin Mountain National Park
Parties involved:

Plaintiffs (collectively “NGOs”):

· Association for the Wild Nature –Balkani (AWN), 

· Center For Environmental Information and Education (CEIE),  

· Eco Club 2000, Bulgarian Bird Protection Association, 

· Ecological Association “For the Earth”, 

· Non Governmental Association Green Balkans

Defendants:

· Ministry of Environment and Waters (MOEW)

Third Party Intervenors (for defendant):

· Municipality of Bansko 

· JULEN, interested investor
Background Facts: 

Pirin Mountain National Park, located in Southern Bulgaria, is an UNESCO natural site (one of only eighteen such sites in Europe protected under the Convention for Protection of the World Natural and Cultural Heritage).

Over the past 10-15 years several attempts have been made to build ski resorts in the area, including some that would extend into the National Park.  Before 1998, several of these efforts were successful. In 1998, however, the Protected Areas Act (PPA) was enacted designating national parks as protected areas and prohibiting the construction of new sport facilities. (art.21, p.1 of PPA).  Consistent with this Act, the National Park is operated under a management plan regulating growth and use of the Park. 

The Municipality of Bansko, located adjacent to the Park, has a thriving winter tourism industry and seeks to develop a ski resort complex that would extend to portions of Pirin Mountain located within the Park.  The development plan for this complex – “The Plan for Development of Ski-Zone-Centre Bansko” (“the Plan”) – directly contravenes the Park management plan. 

Providing for the clearcutting of 60 hectares of pine trees and dwarf pine, the Plan was submitted to the Minister of the Environment and Waters (“MOEW”) for an environmental impact assessment (EIA) in 2000. In July 2000, MOEW granted conditional approval of the Plan. Three of these conditions (paragraphs 11, 12 and 13 of the decision), require that Bansko complete missing data and information within the EIA.  In effect, MOEW’s acceptance of the Plan, which legally must turn, in part, on a complete EIA, was already granted and awaited necessary changes to become official.

MOEW never made publicly available amendments to the Plan or the EIA report, nor did the agency invite citizens and NGOs to participate in the decision-making process.

Procedural History:  
NGOs filed a complaint before the Supreme Administrative Court (Court of First Appeal), seeking to challenge MOEW’s decision.  In asserting their claim, NGOs made the following legal arguments: 

1) The Plan contravenes the National Park’s management plan, in that proposed activities within the protected area as well as outside that area would endanger several protected species of animals and plants. Further in-park development would destroy protected habitats of pine trees and dwarf pine; 

2) MOEW’s conditional acceptance of the Plan is in violation of EIA procedures that state if an EIA is incomplete, the report must not be accepted and sent back to the submitting party;

3) In accordance with the Environmental Protection Act (EPA), MOEW’s decision at this stage of review should properly be considered a “positive EIA decision” and not an “approval” of the Plan. MOEW’s acceptance of the Plan is premature.

The court dismissed the claim; holding that given MOEW’s instructions to amend the EIA, a final decision had not been made and thus NGO’s lawsuit could not yet be reviewed on administrative appeal.

In February 2001, upon word that paragraphs 11, 12 and 13 were fulfilled and MOEW approved the Plan, two of the NGOs, the Association for the Wild Nature (AWN) and the Center For Environmental Information and Education (CEIE) resubmitted their complaint before the Supreme Administrative Court.

In addition to the above arguments, the two NGOs, asserted that approval process was invalid because MOEW never submitted the amended version of the Plan and the EIA report to public discussion (art.23a of the EPA). 

In addition, the NGOs requested that the court hear the testimony of independent experts that would address whether the amended Plan and EIA report, in fact, MOEW’s conditions and whether the Plan would lead to the destruction of protected species and habitat. 

On July 12, 2001, the court ruled in favor of MOEW. 

In its decision, the court stated the following:

1) While some species and habitat would be destroyed, the development would not lead to destruction of whole species nor impede the reproduction of these species;

2) Clearcutting would occur but the scope would be minimal;

3) The Court stated that the Plan did not contravene the Park Plan because it replaced.  This is arguably a mistake of fact – the proposed Plan refers to only a portion of the National Park to be used in conjunction with development outside the Park;

The court did not address the claims that MOEW’s was invalid for want of proper participation procedures.  The court’s only reference to the topic was to say that the original EIA was submitted for public discussion.  It failed to discuss the amendments to the Plan or the EIA.

Final Outcome 

The two NGOs have submitted an appeal of the court’s decision to a higher court.  The date of the appeal will be in the autumn.  

Likely determinative in the court’s ruling was the fact that on July 10, 2001, two days before the Court’s decision, the Bulgarian Council of Ministers conceded the right to use part of the National Park to Bansko.  Under this decision, the conceded portion of the Park, considered exclusive state property, is leased to concessionaire. That party is obliged to invest in the Park and after a certain period (20-30 years), the Park reverts to the State.

The NGO community is lobbying the Minister of the Environment and Waters to stop the concession procedure because there is not a final Court decision yet.

Case Study Analysis:
Related Actions and Campaigns

In July 2001, NGOs and several other organizations requested an open meeting with MOEW officials to discuss the matter. The meeting took place on August 10th and yielded valuable information that could likely be used in the appeal.  Resolution of the matter did not happen.

In addition, in July and August, NGOs organised two press conferences on matter.

Utilized Access to Justice Techniques 

NGOs attempted to challenge the government’s decision through participation in approval proceedings, administrative appeals, and by filing legal complaints for judicial review.  

In the course of judicial review, NGOs requested that the court review the EIA report independently, rather than relying solely on the testimony of the government agency.  Towards that end, NGOs offered the testimony of experts and their own findings.  

Well intentioned, it was, in the end to no avail.

NGOs will now turn to the appellate process to continue judicial review.

Judiciary Must be Completely Independent of Government Agency in Conducting Review

Both the court’s refusal to hear expert testimony independent of MOEW and its failure to address possible procedural violations bring into question the degree to which the court was independent in its review.

Moreover, the court’s erroneous conclusion concerning citizens rights to review amended documents and participate in attendant discussions suggests that participatory rights have yet to move to the forefront as essential issues in judicial reviews.

Party Contact Information: 

Parties to the Proceeding:

Mr. Hristo Bojinov, Director, National Service for Nature Protection 

(email address: bojinov@moew.govrn.bg 

Mrs. Vania Grigorova, EIA Expert, National Service for Nature Protection 

e-mail address: vaniagr.moew.govrn.bg

Author of Case Study

Alexander Kodjabashev, attorney at law, 

Ecological Association Demeter, 

e-mail: kodjabashev@mbox.cit.bg
CZECH REPUBLIC 


Case Study I: “Šumava”

Specific “Access to Justice” Issue:

Czech NGOs seeking judicial review of State logging practices in Sumava National Park were blocked by rigid standing requirements failing to recognize an NGO’s broad environmental interests as actionable.

Relevant Aarhus Provisions:

Articles 6 (3), 6 (4), 9 (2), and 9 (3)

· NGO access to administrative courts to challenge government decisions;

· Standing 

Case Study Details:

Cited Case Name:

Case Re: Logging in the Core Zone of the Sumava National Park
Parties involved:

Plaintiffs: Hnutí DUHA; Friends of the Earth Czech Republic

Plaintiff’s Representation: Environmental Legal Service, Environmental Public Interest Legal Organization

Defendants: Sumava National Park Authority, administrator of Sumava National Park; Czech Ministry of Environment - reviewing authority, i.e. reviews appeal against a first-level decision

Background Facts: 

From 1998–2001, the Sumava National Park Authority (“Sumava”) has conducted logging throughout an area within the park, designated as Zone 1, or the most strictly protected zone in terms of conservation.  The stated justification for these cuts is control of bark beetle infestations.  

Despite these cuts, the beetle population has expanded, spurring increasing protests from environmental groups and inter-governmental groups, including IUCN and WWF that the cuts are actually contributing to the infestations.

In seeking permission to log in Zone 1, Sumava’s Forest Management Department (forest maintenance body) requests permission from Sumava’s State-Administration Department (forest supervisory body), pursuant to the Czech  “Forestry Act”.  According to the Act, the decision to log can come only through an administrative procedure where interested parties can apply to participate in the proceedings and offer recommendations in the course of decision-making.   Problematic, however, is the fact that party requesting to log and the party making a final decision are, in fact, the same governmental body.   

A conflict of interest is apparent.  Delays in initiating public proceedings are common.  Moreover, when a party seeks an appeal of the State-Administration’s decision, the Administrator typically overrides the injunctive effect of an appeal, citing time pressures and necessity to allow logging to commence. 

The Ministry of Environment (“Ministry”), with authority over Sumava Park Authority, has consistently supported the Park Authority’s logging policy and handling of approval proceedings.

In 1998, in order to expand logging operations beyond Zone 1, the Sumava Park Administrators requested from the Ministry an exception to the legal protection of specially protected species of plants and animals provided for in the “Landscape and Nature Protection Act”.  According this Act, exceptions are possible only when another public interest needs exceeds the need for protecting designated species.   In response, the Ministry permitted the exception stating that the logging operation was itself an act of environmental protection and therefore no conflict existed with the aims of the Act.

Hnutí DUHA and Friends of the Earth Czech Republic (“NGOs”), regional environmental NGOs, filed administrative complaints in response to both the Ministry’s decision above and the Sumava Administrator’s approval logging in Zone 1 of the Park.  

Procedural History: 

A. Logging Permission  

Every year that Sumava Park Managers applied to log in Zone 1, NGOs participated in the attendant decision-making proceedings.

In response to the Administrator’s approval of logging, NGOs filed administrative appeals to the Ministry.   Each year, NGOs made the following assertions:

1. Procedural Violations – The conflict of interest in having Park Authorities decide whether Park Managers can conduct logging prevents independent decision-making and is in violation of the Czech “Administrative Procedure Act (APA).“   Moreover, NGO asserted that delays in initiating public proceedings, concealing of information, and the commencement of logging amid judicial appeals also contravened the APA.

2. Substantive Violations of Law – The approval of logging in Zone 1 is in violation of the “Šumava National Park Act“ and  “Landscape and Nature Protection Act.” 

Each year, the Ministry ruled in favor of Sumava authorities.  Subsequently, NGOs filed complaints before the High Court in Prague, reasserting the above arguments and the following:  

1. Undue prejudice demonstrated by the Ministry in allowing logging to commence;

2. Denial of the right to a fair administrative hearing in violation of  “Declaration of Fundamental Rights and Freedoms”, article 36. 

B. Ministry Exceptions to the Landscape and Nature Protection Act for Logging

NGOs filed a complaint before the High Court in Prague, seeking judicial review of the Ministry’s decision to allow an exception to the “Landscape and Nature Protection Act” for logging purposes.  To have their complaint considered by the court, NGOs made the following argument on standing:

Given that the Ministry had a duty to “act/proceed according to law,” there must exist the right for participants in related decision-making processes to ensure that duty is carried out.
 (“nemo iudex in re sua”) 
The High Court did not grant NGOs standing, holding that “rights of NGOs could not be violated, because NGOs have no substantive rights in similar administrative processes.”  The court further added that violating the law in itself is not interference with the substantive right of NGOs. 

NGOs filed an appeal with the Constitutional Court of Czech Republic asserting a violation of the “Declaration of Fundamental Rights and Freedoms”, article 36 (right to fair trial).  NGOs argued that a substantive right existed in the right to lawful decision-making process (referencing § 3 “Administrative Procedure Act “).
  

The Constitutional Court ruled against NGOs, holding that participants in such matters have only “procedural rights” - which do not include the right to a lawful decision-making process.

Final Outcome 

In response to the Constitutional Court’s ruling, NGOs have filed a complaint (application) under Article 34 of the European Convention of Human Rights to the European Court of Human Rights. NGOs assert that the Czech court acted in violation of article 6, section 1 of the Convention – denying them a right to the fair trial. The application is still in the evaluation process. 

In addition, NGOs filed a complaint with the National Environmental Monitoring Agency and later filed a criminal complaint against the responsible employees of the Sumava Park Administration. 

In 2001, members of the Czech parliament, dissatisfied with Sumava Park Authorities’ actions, proposed reducing the area of the National Park. Alternately, the Environmental Law Service (ELS), NGOs legal counsel throughout this entire matter, prepared an alternative bill proposing to preserve Zone 1 from logging, while addressing the factors motivating the clear cuts. 

Case Study Analysis:
Related Actions and Campaigns

In 1999, Hnutí DUHA organized a 3-month non-violent blockade of Zone 1.  ELS provided legal counsel to participants and represented eight of the accused in settlements with authorities.  In subsequent lawsuits, ELS defended the individuals.  Misdemeanour proceedings against the individuals eventually ended due to the statute of limitations. 

Utilized Access to Justice Techniques 

NGOs attempted to challenge the government’s decision through participation in approval proceedings, administrative appeals, and by filing legal complaints for judicial review.  

Narrow View of Standing and Substantive Rights Greatly Hinders Citizen Participation and Enforcement of Laws

To hold that citizens only have a procedural right to participate in proceedings but no vested interest in seeing that the those procedures are lawful is to frustrate the very purpose for citizen involvement.  By their rulings, the courts relegate citizen participation to a “feel good” gesture rather than allowing it to be an effective safeguard and check on government action.  

The right to speak, without more, is an empty grant to citizens and a substantial barrier to accessing justice.  


Party Contact Information: 

Environmental Law Service – legal protection of environment and human rights

Concerning administrative process 

Vitezslav Dohnal, EPS Tabor 

Kostnická 1324, 390 01 Tábor, tel: 0361/25 66 62, fax: 0361/25 48 66, e-mail: eps.tabor@ecn.cz


Concerning complaint to the European Court of Human Rights

Pavel Cerny, EPS Brno 

Bratislavská 31, 602 00 Brno tel: 05/57 52 29, fax: 05/42 21 03 47, e-mail: eps.brno@ecn.cz

CZECH REPUBLIC 


Case Study II: “The Gravel Mining Case”

Specific “Access to Justice” Issue:

Czech NGOs seeking judicial review of State logging practices in Sumava National Park were blocked by rigid standing requirements failing to recognize an NGO’s broad environmental interests as actionable.

Relevant Aarhus Provisions:

Problems involved related to articles 9 (2) of the Aarhus Convention. 

Case Study Details:

Cited Case Name:

Village Nedakonice vs. Gravel-Mining Company Sterkovny Ostrozska Nova Ves 
Parties involved:

· Plaintiffs: Village Nedakonice

· Defendants: Gravel-Mining Company Sterkovny Ostrozska Nova Ves; Regional Czech Mining Office 

· Third Parties: Environmental Law Service(“ELS”), environmental public interest legal organization (took part in part of proceedings); Citizens association of Nedakonice community (not party to lawsuit)
Background Facts: 

Since 1997, Nedakonice (“the village”), a village along the Czech-Slovakian border, has contested the proposed development of a gravel mining operation by Sterkovny Ostrozska Nova Ves (“Nova”) at a location adjacent to the village. 

Amid objections from village authorities and residents, Nova is shepherding their proposed mining operation through the required three-step assessment and permitting process.

During the first stage, conducted in 1998, a mining company files its claim to a mineral deposit and seeks protective status whereby all other development is denied.  According to Czech regulations, the Ministry of the Environment (“Ministry”) and Regional Czech Mining Office oversee this stage, conducting an environmental impact assessment (EIA) of the site.  In addition, it has become the unstated policy of mining officials that only mining companies are allowed to participate in this first stage – regardless of the site's proximity to a community.

In 1999, the second phase was conducted in which the scope of the mining site is defined by the Regional Czech Mining Office.  According to regulations, nearby municipalities and residents have a right to participate in determining the surface area for the mining operation.  However, in practice, similar to stage one, the Mining Office seldom allows public participation.  In previous cases, the Mining Office has stated that because mining does yet not officially take place after this stage, substantive rights are not actually affected. 

To this date, the third stage, permitting of mining has not been initiated.  It is after this stage that actual mining operations take place.

During the first two stages, plaintiffs sought to participate in the proceedings and ultimately sought judicial review of the decisions of the Mining Office.

Procedural History:  
A. Stage One 

Plaintiffs filed an extraordinary appeal before the Central Czech Mining Office, challenging the granting of protective status to Nova’s mineral deposit claim.
  In particular, plaintiffs cited that denying nearby residents from participating in the proceeding violated their right to a fair trial and the right to demand protection of their rights from an independent and impartial court or other state body.
  In addition, plaintiffs asserted that owners were in fact affected by the establishment of the mining claim in that it foreclosed all other uses of the land.  

The Central Czech Mining Office dismissed our appeal.  Plaintiffs did not appeal. 

B. Stage Two

During stage two, only ELS was able to take part in the proceedings.  Curiously, while the NGO was able to participate in a proceeding where the surface area of the operation would be settled, mining officials ruled that the matter would not affect the village of Nedakonice and therefore they could not participate.  

Two strategies were pursued in appealing this ruling:

1) Plaintiffs appealed this decision on behalf of the village before the Central Czech Mining Office.  The appeal was summarily dismissed.  

Subsequently, plaintiffs brought an appeal before the Constitutional Court of Czech republic,
 asserting that the Mining Office’s denial of participation violated the Constitution and the “Declaration of Fundamental Rights and Freedoms.”
 

In 2000, the Constitutional Court dismissed plaintiff’s complaint, holding that a complaint should be submitted upon a final decision in the proceedings (i.e. when a final decision on issuance of a permit has been made).
 

2) In a separate complaint before the Central Czech Mining Office, concurrent with the first, plaintiffs asserted that in denying the village from participating, mining officials violated the “Landscape and Nature Protection Act,” “Water Pollution Act,” with “Administrative Procedure Act,“ and Constitutional Legislation. In 2000, the Czech Mining Office dismissed the appeal.

Plaintiffs brought an administrative appeal of the decision.  A decision is still pending.

Final Outcome 

A decision is still pending.

Case Study Analysis:
Related Actions and Campaigns

Plaintiffs prepared leaflets for local citizens, concerning legal protection of proprietary rights and rights to public participation in decision-making process.  

In addition, ELS, besides providing legal aid, is advising the village on how to increase the natural value of its surrounding countryside, via revitalisation.  In this effort, ELS has enlisted the assistance of the Moravian Regional Museum in Brno, who wrote a biological-monitoring study for the territory in question and assisted with developing an outline of the overall revitalisation project.

Utilized Access to Justice Techniques 

Plaintiffs attempted to challenge the government’s decision through participation in approval proceedings, administrative appeals, and by filing legal complaints for judicial review.  

Narrow View of Procedural Rights by Agencies and Administrative Courts Greatly Hinders Citizen Participation and Enforcement of Laws

Denying nearby villages and its residents the ability to participate in any stages of a mining permit proceeding sends a strong signal that public participation rights may still be a hollow gesture in the Czech Republic. Mining officials’ refusal to grant local residents the opportunity to be heard illustrates a government agency still beholden to private interests and demands the use of the courts to effect necessary change.  Plaintiffs appeals and lawsuits, while losing efforts in the moment, will pave the way for greater access to justice by the precedent they will establish and the citizens they will motivate.

Party Contact Information: 

Vitezslav Dohnal, EPS Tabor 

Kostnická 1324, 390 01 Tábor, 

tel: 0361/25 66 62, fax: 0361/25 48 66, 

e-mail: eps.tabor@ecn.cz

CZECH REPUBLIC


Case Study III: “The Bohemian Highway Case”

Specific “Access to Justice” Issue:

Hindered by not being able to seek judicial review until a final decision on a massive highway project, environmental NGOs employed various strategies in vein at essential preliminary stages that would have benefited from judicial scrutiny. 

Relevant Aarhus Provisions:

Problems involved relate to articles 6 (4), 9 (2) and 9 (3).

Case Study Details:

Cited Case Name:

Case Re: Building of the D8 motorway through protected areas in the Northern Bohemia

Parties involved:

Ministry of Environment

The Road and Motorway Directorate of the CR (“RMD”), state company responsible for building and maintaining of highways network

· District Office in Ustí nad Labem, responsible for building permission administrative procedure

· Children of the Earth CZ, environmental NGO

· Environmental Law Service, environmental public interest legal organization
Background Facts: 

In 1963, the communist government proposed and approved a plan for the construction of new highways throughout then Czechoslovakia, including a proposed D8 Motorway through the Northern Bohemia region.  The highway was never constructed.

However, in 1993, four years after the “Velvet Revolution,” Czech officials resurrected the proposed network of highways as a means of increasing commerce and stimulating economic growth.  As in the original plan, officials envisioned a D8 Motorway through Northern Bohemia. 

Prior to 1993, however, the land through which the D8 Motorway would run was designated as the Protected Area České Středohoří.  In addition, the planned route would also traverse the Krušné hory Nature Park.

Under the Czech Nature and Landscape Protection Act, highway construction is prohibited in designated protected areas, except for limited exceptions granted by the Ministry of Environment in furtherance of the “public interest.”  Citing economic factors, the Ministry granted an exception for the D8 Motorway, allowing approval proceeding for the project to commence.  In addition, Czech law requires that the District Planning Office grant permission for a proposed route to travel through a nature park.  This approval was granted.    

The Children of the Earth CZ and the Environmental Law Service (“NGOs”),  regional environmental NGOs, opposed these decisions.  However, judicial review of the Ministry’s decision as well as any other decision within the course of preliminary proceedings is not permitted.  According to Czech administrative law, only final permit decisions can be reviewed by an independent body – the administrative court.  As a result, NGOs’ only recourse was to participate in every stage of proceedings leading to a final decision and attempt to influence decision makers.  

Their efforts follow.

Procedural History:  
Environmental Impact Assessment (EIA) Proceedings – 1994-1995 

In 1994, officials conducted EIAs for the two crucial sections of the D8 Motorway that traversed the designated protected area and nature park.  NGOs participated in this process, filing a complaint that officials were breaching EIA procedural rules and refusing to assess alternate routes around the areas.  Most important, officials were conducting EIAs for individual parcels of the highway only.  NGOs asserted that to understand the full environmental impact, an EIA for the entire proposed highway should be conducted

NGOs objections mirrored similar complaints made nationwide throughout the 1990’s.  However, officials failed to act on their comments.  Absent a final decision, judicial review of the EIA proceeding was not possible.

B. Ministry’s Exception to the Nature and Landscape Protection Act – 1998-2000

This proceeding was of particular importance given that an exception to the Nature and Landscape Protection Act had never been granted for a highway project.  NGOs delivered testimony asserting that the public interest in protecting the natural resources in České Středohoří was more important than the interests served by constructing a motorway through that land.

In the issued exception, the Ministry rejected this opinion, stating that the motorway was in fact a “public interest” and, in that, one of greater importance than that served by keeping the protected area free of highways.  In effect, the state’s interest is the public interest.    

Again, judicial review of the Ministry’s decision was not an option given that an overall decision on the highway had not yet been made.

C. Permission to Traverse Nature Park Krušné hory – 1999-2000 

In this procedure, the District Planning Office must consider the extent to which a planned motorway interferes with the landscape character of a park and consider feasible alternate routes.  NGOs testified in this proceeding, concrete suggestions and alternative solutions, but most were refused. The District Office approved the planned route in 1999 and the Ministry affirmed this decision in 2000. 

D. Construction placement permission – 2000-current 

Permission to commence construction is issued by the District Planning Office and is conferred one segment at a time.  Typically, the granting of a construction permit – the final decision – is a routine decision influenced heavily by the preceeding stages.  NGOs testified against permit approvals for the two segments traveling through the protected area and nature park.   

NGOs has already lost its case against permitting construction on the segment through the nature park.  However, a decision on the segment through the protected area is still pending.  Principle among NGOs arguments is that an international EIA procedure is required pursuant to the ESPOO Convention because this section of motorway is next to the border with Germany.

Final Outcome 

While construction permission proceedings still continue, it seems likely that a permit for the segment running through the České Středohoří Protected Area will be issued.  It is likely, then, that NGOs will file a complaint before an administrative court – finally able to seek judicial review. 

Case Study Analysis:
Related Actions and Campaigns

Children of the Earth and other local NGOs conducted several non-violent demonstrations.

In addition, Children of the Earth ordered several expert studies to explore alternate routes and improvements to the existing plan.  They were largely ignored by officials.  

Utilized Access to Justice Techniques 

At every stage of the preliminary proceedings, NGOs filed multiple petitions, participated in negotiations, and explored and presented alternate strategies.  Perhaps the most effective “access to justice” tool, administrative review was unavailable.

Denial of Administrative Review Until a “Final” Decision Hinders Effect Citizen Participation

What the policy of delaying administrative review fails to embrace is that a myriad of important decisions happen along the way to that decision.  The instant case clearly illustrates this.  The EIA conducted in the first stage, the Ministry’s exception in the second, etc. are each junctures at which at least the possibility of judicial review would prove helpful.  Each of these steps informs decisions made in the next.  Thus, if citizen participants and other interested parties observe a flaw in reasoning or law by the government, the courts can be utilized to correct that mistake.  Restrained by appropriate standards of review, this potential involvement of judicial scrutiny at essential stages would increase overall efficiency and ensure decisions grounded in law and truly mirroring the public interest. 

Party Contact Information: 

Participants in Proceedings: 

Miroslav Patrik

Children of the Earth, Cejl 48/50, BRNO 602 00, Czech Republic;

tel: +420-05-45210393; 

email: dz.brno@ecn.cz

Author of Case Study:

Environmental Law Service

Pavel Doucha, 

Kostnická 1324, 390 01 Tábor;

tel: 0361/25 66 62, fax: 0361/25 48 66; 

e-mail: eps.tabor@ecn.cz

Czech Republic


Case Study IV”Building of the D8 motorway through protected areas in the Northern Bohemia”

Parties involved: 

Ministry of Environment – responsible for protected areas management

The Road and Motorway Directorate of the CR (RMD) – state company responsible for bulding and maintaining of higways network

District Office in Ustí nad Labem – responsible for building permission administrative procedure

Children of the Earth CZ – non-governmental environmental movement, leading campaign against highway contruction

Environmental Law Service – legal services to Children of the Earth

Access to justice matter/s, problem/s involved: 

Problems involved are related to articles 6 (4) and articles 9 (2) and 9 (3) of the Aarhus Convention.

Major problem of this case consists in impossibility to involve location of new highways in initial stage of decision-making process. Basic decision about location of D8 highway was done in the beginning of the nineties by uncommunicative state authorities without previous public discussion, following thirty years old plan of communist government. 

In frame of following administrative procedures were discussed only details of construction design, although environmental NGOs have took basic exceptions against location of the highway and against illegalities during initial stages. 

Background facts: 

In 1963 the communist government passed plan of construction the networks of new highways, which included D8 motorway in recent location. Four years after the “Velvet revolution”, in 1993 new government passed new plan of motorways network development, which in fact confirmed plan from 1963, including D8 motorways. 

In the meantime was in the path of planned D8 motorway proclaimed The Protected Area České Středohoří and Parliament passed the law which said, that is prohibited to construct new highway through protected areas (Nature and Landscape Protection Act). But this law also says, that Ministry of Environment can give an exception from this prohibition.

All legal procedures are influenced by political pressure on acceleration of motorway network development, which should bring economic growth. Due to this, state authorities often neglect illegalities. According to Czech laws, only final placement decision could be reviewed by independent body – the administrative court. This final decision was not still issued and that is why illegalities made by authorities are heaping without effective possibility of remedy.

Procedural history: 

A)  EIA procedures for two crucial sections of the motorway (through the Protected Area and through the Nature Park) passed in the years 1994-5. NGOs participated in this process. They objected (poorly) no-variant EIA documentation and breaching of EIA procedural rules. Another basic insufficiency of this EIA procedure is, that there was no assesment of complete motorway. The motorway was divided into several sections which undergoes EIA procedure separately, without connections to other sections of the motorway.  These objection were included in many complaints of NGOs during the nineties, but unsuccesfully, because there is no possibility of EIA independent review in the CR.

B) Exception from the Act of Nature and Landscape Protection, which prohibits construction of motorways in the protected areas

In the 1995 RMD asked Ministry of Environment for exception from the prohibition of constructing new motorway in the Protected Area České Středohoří. The administrative procedure which follows was the crucial for permission of the motorway and was finished by refusing decision of the ministry in 1998. However, the RMD initiate appeal procedure, decision was reviewed by the minister, who cancelled refusing of the motorway construction. Than, in the year 2000 ministry issued exception from the law.

C) Permission of the motorway in the Nature Park Krušné hory concerning negative affect on landscape character

Essential condition for placement permission of the motorway in the Nature park is, under the Nature and Landscape Act, previous approval given by the District Office. In this procedure District Office consider interference of the planned motorway on the landscape character. NGOs participated in this procedures, gave concrete suggestion and alternative solutions, but most of them were refused. The District Office issued approval in 1999, which was after appeal procedure confirmed by the ministry in the year 2000. 

D) Construction placement permission 

This permission given by the District Office is, under the Czech law,  complement of previous approvals mentioned above. It is issued on each section of the motorway separately. Placement permission have been already issued on the section going through the Nature Park Krušné hory. NGOs successfully appealed against it, but in the new procedure was issued new placement permission, which was confirmed. The main insufficiency objected by NGOs is lack of international EIA procedure (under the ESPOO Convence), because this section of motorway is next to the border with Germany.

Placement permission for the section going through the Protected Area České Středohoří is under the procedure.

Extra parties? Related actions?:

A) Planned motorway was the reason for several non-violence direct actions organised by the Children of the Earth or by the local NGO Přátelé přírody (Friends of the Nature).

B) Leading NGO Children of the Earth have ordered several expert studies. Some of them suggests alternative path for the motorway, which goes around protected areas. Others  suggests improvements of discussed project. Responsible authorities did not accept any of these suggestions.

C) Construction of the motorway will by partly financed by EU through EBRD. NGOs wants to notice responsible authorities in EU, that this motorway is planned through the protected area which should be enlisted in the EECONNECT network.  

Access to justice techniques used:

A) Participating in procedure concerning of exception from the ban of Nature and Landscape protection Act, which says, that is prohibited to construct new motorway in the Protected Areas.

Crucial procedure, leading by the Ministry of Environment. Issued exception has precedental importance, because it is first case in the CR, when was approved new motorway in the Protected Area. NGOs, which took a part in the procedure objected, that public interest on the nature protection has in the Protected Area České Středohoří bigger importance, than public interest on building new motorway. In the issued exception ministry rejected this opinion and said, that the public interest on the new motorway has bigger relevance. According to their opinion, in this case is public interest on the new motorway done by the decision of the government dated in 1993 and it means that public interest is equal to the state interest expressed by the government.

In this procedure NGOs filed x petitions, participated on many negotiation and finally tried to review issued exception in the first instance, but unfortunately without positive result.

In the Czech legal system is impossible bring this type of decision before the court separately, it is possible only in the frame of final construction placement permission, which is not issued yet.

B) Participating in EIA procedure. As mentioned above, in EIA was not discussed real variants of the motorway path, although NGOs objected it. 

C) Participating in others administrative procedures, dealing with landscape characters, forest logging, taking off the land from the agricultural fund etc. 

D) Complaints and another petitions. NGOs filed many  complaints and petitions at various state authorities, but mostly without positive result.

Obstacles -- and measures used to overcome them:

Most important decisions are assumed out of administrative procedures and have political consequences. Although NGOs take a part in every administrative procedures, they could not involve basic decisions (in this case the path for the motorway), because administrative procedure has only formal character (especially EIA procedure). NGOs have in this situation use procedural illegalities of the authorities, if they wan to stop danger projects. 

There is not independent review of first instance decisions. They are usually confirmed by the higher instance, although they contents illegalities. There is possible only final decision bring before the court as an independent body.

What was the outcome? Remedies?  Were they adequate?: 

It seems that construction permission on the motorway will be issued. It is expected, that NGO bring the case before the administrative court, which will be escalation of this conflict. 

Current status/ follow-up:

Construction permission proceedings are still going on. It is expected that NGOs use court actions against these permissions. 

Comments of participants in process: 

Miroslav Patrik

Children of the Earth, Cejl 48/50, BRNO 602 00, Czech Republic

tel: +420-05-45210393, email: dz.brno@ecn.cz

Contact information of person providing information:

Environmental Law Service – legal protection of environment and human rights

Pavel Doucha, 

Kostnická 1324, 390 01 Tábor, tel: 0361/25 66 62, fax: 0361/25 48 66, e-mail: eps.tabor@ecn.cz


GERMANY 


Case Study I: “Waste Fuel Plant Case”

Specific “Access to Justice” Issue:

The court’s treatment of local resident’s suit seeing to enjoin the development of a waste-fuelled facility illustrates how the advantage of broad standing in environmental suits can be negated by narrowly construed interpretations of when injunctive relief should be granted. 

Relevant Aarhus Provisions:

Article 9(4).

In this case, the following three issues generally arising in environment-related actions by individuals or associations are of particular relevance
:

· The legal standing or right to apply is limited to the asserted infringements of subjective rights;

· The scope of judicial control of substantial law (control breadth) within the context of examining justification;

· The intensity of judicial control of substantial law (control depth) within the context of examining justification

The case study outlined here illustrates the interactions between the right to action, the scope of control, and the density of control. Whereas the right to legal action, which is often problematic in environmental cases, does not hinder access in this concrete case, the scope of examination is confined to those rules that serve to protect third parties. On the other hand, as is often the case in environmental actions, the density of control is very high. 

Moreover, the case is also instructive because, in addition to the action for annulment, it also involves interim injunctive relieve proceedings. Even for this provisional ruling, the court undertakes a summary examination with a high density of control. If the contested administrative act (e.g. the development consent of a plant) is found to be unlawful in a summary examination of this kind, within the context of interim injunctive relieve, the court may decree that the administrative act must not be enforced until a final decision on the main issue has been reached. 

Other relevant “access to justice” issues include:

· Duration of the proceedings;

· “Loser Pays” and the Consequence of Court Costs to Individual Litigants 

Case Study Details:

Cited Case Name:

Interim injunctive Relief CLaim: Mannheim Higher Administrative Court (VGH), ruling dated 29 June 1994 (File No.:  10 S 2510/93), Neue Zeitschrift für Verwaltungsrecht <NVwZ> 1995, 292 ff.

Legal Action: Mannheim Higher Administrative Court, judgement dated 28 June 1995 (File No.: 10 S 2509/93), Neue Zeitschrift für Verwaltungsrecht <NVwZ> 1996, 297 ff.
Parties involved:

· Applicant and plaintiff: 7 individuals living in Ulm and Neu-Ulm (“residents”) within a radius of 1.5 to 3.5 km from the planned location of the waste-fuelled power plant

· Respondent and defendant: The State of Baden-Württemberg
· Third-party Intervener: Zweckverband, association of regional and local authorities that were applicants for the development consent and the operator of the waste-fuelled power plant

Background Facts: 

On February 28, 1992, an association of regional and local authorities (Zweckverband) belonging to the Alb-Donau district and the municipality of Ulm submitted an application to the Regional Administration (Regierungspräsidium) for a development consent of a waste-fuelled power plant.  The plant in question was a stationary installation for the combustion of waste not subject to compulsory monitoring. The plant was to be built in an industrial district of Ulm and would have an annual total capacity of 111,000 tonnes.

Following the usual procedure for official announcements, the application and the planning documents were laid out for public inspection in the municipalities of Ulm and Neu-Ulm on May 29, 1992 and in the neighbouring communities of Blaustein, Erbach and Illerkirchberg between June 9-10, 1992.  Residents then filed objections that were included on the agenda of public hearings on the matter and deliberated over during the hearing in Ulm from November 26th through December 5th.  Important to note is the fact that relevant procedural provisions state that only objections, duly filed within the required period in the administrative procedure, can subsequently be asserted in court.  As a general principle, any objections not filed within the required period could no longer be brought before the administrative courts (preclusion).

On September 22, 1993, the Regional Administration (Regierungspräsidium) approved the waste-fuelled power plant in a development consent, while simultaneously dismissing the objections that had been filed against the project.  Furthermore, it declared the development consent to be immediately enforceable. Such a decision – declaring an administrative act to be immediately enforceable – is an exception to normal proceedings. Generally, actions and other appeals against administrative procedures, such as those entered by residents, usually serve to halt enforcement of an administrative decision until found to be lawful by a court.  

Hence, in this case, the recipient of the contested development consent was able to begin construction of the plant despite resident’s filed legal objections.

Procedural History: 

On October 21, 1993, the plaintiffs brought an action to annul the development consent before the Mannheim Higher Administrative Court.  In addition, residents also filed an application to reverse the “immediately enforceable” declaration and halt development of the site pending final judgment, pursuant to §§ 80a, paragraph 3, 80, paragraph 5 of the Code of Administrative Procedure [VwGO]). 

Subject of Appeal:

Residents asserted that the development consent infringed upon their procedural and substantive rights, particularly their right to physical safety, and contended that the air pollutants omitted by the plant posed a threat to their health.  In the proceedings for interim injunctive relieve, the plaintiffs also asserted that there was no prevailing interest in immediately enforcing the development consent, since the waste-fuelled power plant was unlawful. 

Final Outcome 

Neither the application for interim injunctive relief nor the action itself was successful.  In addition, no appeals were lodged in this instance. Subject to VwGO §§ 132, 133, appeals against the judgements of the Higher Administrative Court are possible only via recourse to the Federal Administrative Court. Unlike resolutions of the administrative court, no objections may be filed against resolutions of the Higher Administrative Court in interim injunctive relieve proceedings (VwGO § 152, paragraph 1).

Case Study Analysis:
Utilized Access to Justice Techniques 

When contesting a development consent, a party need not first appeal to those authorities that have rendered the consent decree.  Thus, as in this instance, a party make directly seek judicial review by the court of such decree.  Additionally, in this case, residents also sought injunctive relief – suspending the declaration of immediate enforceability and halting development of the facility.

Advantage of Broad Standing Clearly Expressed By Environmental Statute

German law primarily grants access to justice to those individuals who are able to assert that their individual rights (e.g. health, property etc.) will be impaired by an administrative decision. Typically, if the administrative decision concerns granting planning permission for an installation all persons affected by the potential harmful effects of the plant will have such a right to legal action. For this reason, as a general rule, the right of action does not pose a serious hurdle for access to justice for this group of potentially affected individuals. 

In this instance, the right of action was found to be valid, both for the proceedings for interim injunctive relief, and for proceedings pertaining to the main issue.  In each case, the plaintiffs contended that they were exposed to health risks as a result of air pollutants that would be emitted by the plant. In this respect, they referred to § 8, paragraph 3, sentence 2, No. 3 of the Waste Avoidance and Management Act [Abfallgesetz] and § 5, paragraph 1, No. 1 of the Federal Immission Control Act [BImSchG], which state that plants much be constructed in such a way that no harmful environmental impacts or other risks to the general public and neighbourhood are incurred. These provisions are recognised to protect third parties since they serve to the purpose of averting risks and since the "neighbourhood" is explicitly cited as the protected subject. 

Given this, it was sufficient for the plaintiffs to assert that the plant posed a risk to their health and, in turn, substantiate their claims. Such an infringement of rights appeared plausible, since the plaintiffs resided within the area of impact of the plant (at a distance of 1.5 to 3.5 km).  Against this background, the Higher Administrative Court ruled by a very narrow majority that the infringement of the plaintiffs' rights due to the possible health risks arising "could not be excluded from every legal angle". 

Effect of Narrow Construction of “Interests” to be Protected in Granting Injunctive Relief
In the context of reversing an order of “immediate enforceability” as a means of interim injunctive relief, German courts generally examine two factors:  

1. The order for immediate enforceability must comply with the formal requirements (i.e. it must be made explicitly, in writing, and with adequate justification); and  

2. From a substantive point of view, there must be a particular (public or private) interest in enforcement that outweighs the private interests of the possible affected parties.  (VwGO §§ 80 a, paragraph 3, 80, paragraph 5) 

Focusing on the latter, the interest of the affected parties in suspending immediate enforcement generally outweighs enforcement of the decree if the underlying administrative decision is unlawful. Consequently, the success of party seeking such injunctive relief turns on the party’s likelihood of success on the merits of their claim.  In this, the action is likely to be successful only if the court finds that the rights of the plaintiff have been infringed in a manner likely to lead to the annulment of the administrative decision.  (VwGO § 113, paragraph 1, sentence 1)

In this instance, residents’ application for injunctive relief was denied because the court found that the “interests” of the association of local and regional authorities (Zweckverband) outweighed the interests of the public represented by the nearby residents.  In short, while finding that the relevant environmental statutes illustrated the possibility that environmental rights would be infringed and thus created a right of action, the development consent would not likely create an actual infringement upon those rights.

In making this determination, the court examined the relevant legal aspects at length, but confined its assertion of the facts to a rough examination.   More specifically, regarding the scope of examination, the court confined itself only to the consideration of those provisions protecting third parties, failing to construe broadly potential infringement of residents’ (i.e. the public) interests by allowing development.

First, the court examined the existence of an effective statutory basis for the development consent and whether there were any procedural errors committed in issuing the order.   Tellingly, procedural provisions designed to protect the interests of the general public, as opposed to third parties, were disregarded.  Moreover, the court held that any procedural errors that may have been committed were immaterial and would not have led to an infringement of the plaintiffs' subjective rights had the intended purpose of the violated procedural provision been achieved through other means.

When examining the substantive lawfulness of the development consent, the court initially ascertained whether the provision in question was designed to protect a third party; it then conducted an extensive and detailed investigation into whether this provision to protect a third party had been violated, as a result of which the rights of the plaintiffs had been infringed. In this respect, the court consulted expert reports (some of which had been commissioned by the court itself, and others by the parties) and scrutinised the statements contained therein, for example with regard to measurement techniques and dispersal forecasts. 

Duration of the Proceedings

Given the complexity of the matter and the size of the approved plant, the duration of the proceedings would not appear to be unusual, especially since the court was required to obtain and evaluate a large number of expert reports.  Eight months elapsed between the submission of the applications for interim injunctive relief and the court's decision and another twenty months elapsed between the action being brought and the judgement. 

It should be noted, however, that in most environmental cases, where the Higher Administrative Court does not have jurisdiction in the first instance, lower administrative court must first be consulted.  Furthermore, the duration of the proceedings would have been considerably longer had there been an appeal to the Federal Administrative Court. 

Costs of the Proceedings

Under German law, the costs of the proceedings are borne by the unsuccessful party (VwGO § 154, paragraph 1), or if both parties are partially successful, the costs shall be shared between them accordingly (VwGO § 159).  If, however, there are multiple unsuccessful parties, court costs are generally divided equally, unless a different apportionment of costs is indicated by the particular circumstances (VwGO § 159). 

The costs of the proceedings are calculated according to the value of claim in dispute. The importance of the matter is decisive when determining the value of claim in dispute, and is determined at the discretion of the court 
 (§ 13 of the Court Costs Act [GKG]). Proceedings relating to interim injunctive relieve are independent from the proceedings pertaining to the main issue. As a general rule, for proceedings relating to interim injunctive relieve in accordance with § 20, paragraph 3 of the Court Costs Act [GKG], the amount in dispute is calculated as a fraction of the value of the proceedings pertaining to the main issue (§ 20, paragraph 3 of the Court Costs Act [GKG]). 

While not applicable in this case, in the event of an appeal to the Federal Administrative Court (which is not the case here), higher court costs and legal fees would have been incurred. Additional costs are also generated if an appeal before the administrative authorities are implemented prior to bringing action. 

In the instant case, the amount in dispute was set at DM 70,000.00. Based on the current situation, this produces total court costs of DM 3,100.00 for the proceedings pertaining to the main issue and the proceedings relating to interim injunctive relief.
 In addition to the court costs for interim injunctive relieve and the action for annulment, lawyers' fees are also incurred, plus any compensation for witnesses and experts, where applicable.

As evident in this case, the costs of complex environmental cases, particularly those involving large-scale projects, are often a de facto obstacle to access to justice.  Given this and in light of German law, legal aid assistance provides a possible solution.  A general requirement for the granting of legal aid is that the lawsuit must have a reasonable prospect of success and must not be deemed wanton ([VwGO § 166, § 114 of the Code of Civil Procedure [ZPO]). Furthermore, the parties must be in needy circumstances. In the case of natural persons, this is determined according to their income and available assets (ZPO §§ 114, 115).  Finally, a domestic legal person or organisation with the capacity of being party to legal proceedings may apply for legal aid if neither they nor parties financially involved in the subject matter of the lawsuit are able to bear the costs, and failure to pursue or defend the matter in court would contravene the public interest (ZPO § 116, sentence 1, no. 2).

Party Contact Information: 

Prof. Dr. Klaus-Peter Dolde, Attorney

Gerling-Haus, Heilbronner Straße 156, 70191 Stuttgart;

Telephone: +49 - 0711 - 601701/0
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Case Study II: “The Experts’ Documents Case”

Specific “Access to Justice” Issue:

Nature Conservation Association was denied non-privileged and relevant expert documents in the course of public hearing on the development of railway tracks. 

Relevant Aarhus Provisions:

Article ???
In the context of Aarhus’ “access to justice” provisions, legal issues include:

· The necessity of renewed participation by a recognised nature conservation association following the amendment of planning documents in a development consent procedure;

· Specification of the right of a recognised nature conservation association under Federal law to have access to "relevant expert reports";

· Whether an issued development consent should be annulled in the event that the participatory rights of a party have been infringed and such infringement cannot be remedied in a supplementary hearing.

Note: In this case, a nature conservation association is claiming the infringement of its own rights, specifically its right to participate in development consent procedures (§ 29 of the Federal Nature Conservation Act [BNatSchG]). As such, this is not a legal action taken by an association to assert substantive environmental interests (so-called altruistic legal action by an association).

Case Study Details:

Cited Case Name:

Development consent section 2.5: Hearing to decide the construction of a new and extended section of a railway track between Erfurt and Leipzig/Halle 

Ruling by the Federal Administrative Court:  Dated 12 November 1997 (File No.: 11 A 49/96), Federal Administrative Court ruling <BVerwGE> 105, 348 ff.; Neue Zeitscrhift für Verwaltungsrecht <NVwZ> 1998, 395 ff. 

Parties involved:

· Plaintiff: NABU Landesverband Sachsen-Anhalt (“NABU”), a recognised nature conservation association under Federal law, the (§ 29, para. 2 of the Federal Nature Conservation Act [BNatSchG]).

· Defendant: The Federal Republic of Germany, represented by the Federal Railways Authority (“FRA”)                 

Background Facts: 

On May 11, 1995, the regional administration in Halle initiated plans to conduct a hearing to discuss possible issuance of development consent for the construction and expansion of a section of track between Erfurt – Leipzig / Halle.  In a letter dated June 19, 1995, the regional administration invited NABU to participate in the proceedings and sent to the organization relevant planning documents indicating the projects potential effects on nature conservation interests.  

Subsequently, NABU raised a number of objections to the development consent and requested access to other documents in a letter dated August 14, 1995. 

At the public hearing on November 8, 1995, NABU once again explicitly requested access to various documents, including, in particular, an expert report by the planning office “O” referring to a survey of the nature aspects of the surrounding countryside.  NABU also reiterated their objections to the project from the August 14th letter.

A development consent was granted on June 25, 1996. In it, FRA rejected NABU’s application to view the files. The development consent also stated that the project planners had made amendments to the planning documents laid out for public inspection in order to counteract the objections lodged. The amendments concern, inter alia, the accompanying landscape management plans, including replacing 18 out of a total of 100 pages in part 1 of the accompanying landscape management plan, 169 out of a total of 214 pages in part 2, and 49 out of a total of 68 pages in part 3, Annex E.  The total sum of land affected by the landscape management measures was reduced from 1 036,5471 to 1 032,6922 ha.  In all, the amendments affected more than 50 % of the total land area. Finally, rather than completely transforming arable land into extensive grassland, under the amendments, part of the arable land was now to be placed under groundwater protection-oriented management.

According to the development consent, the amended planning documents were sent to the relevant authorities and private individuals who would be affected by the amendments, either for the first time or more severely than before. The document indicated that opinions had been requested and that the opinions received had been addressed. No new date for public discussion was set according to the development consent.

Procedural History: 

NABU brought legal action against the development consent at the Federal Administrative Court on September 4, 1996. The Federal Administrative Court is the court of first instance according to § 3, para.1 of the Act on Acceleration of Traffic Infrastructure Planning (VerkPBG). In the complaint, NABU sought to annul the development consent of June 26, 1996 and, secondly, asserted that the development consent was unlawful and thus non-enforceable.

Subject of Appeal:

NABU based their claims on the contention that the development consent was unlawful because it infringed its participatory rights in accordance with § 29 of the Federal Nature Conservation Act <BNatSchG>. In particular, § 29 of the Federal Nature Conservation Act <BNatSchG> states that recognised nature conservation associations must be given an opportunity to express their views and have access to the relevant expert reports in development consent procedures for projects which involve impairment of nature and landscapes. In support of its claim, NABU offered the following arguments: 

· The defendant failed to notify the plaintiff of the amendments to the accompanying landscape management plans and failed to give it an opportunity to voice its opinions, even though the major and qualitative amendments to the planning documents would have necessitated its renewed participation. In particular, key parts of the accompanying landscape management plan had been altered, with implications for other elements of the development consent. The modified plan's value to nature conservation was substantially inferior to the original version, it claimed, since its compensatory effects were much lower. The plaintiff further alleged that a number of compensatory and replacement measures had been downgraded to such an extent that there was no longer any significant beneficial effect for the ecosystem. The plaintiff would have rejected these subsequent amendments, had they been aware of them and given the opportunity to do so.

· It was further alleged that the plaintiff had not been granted access to all relevant expert reports as requested in its appeal dated 14 August 1995. All the documents in question, it contended, were "relevant expert reports" as per the definition of § 29, para. 1, sentence 1 of the Federal Nature Conservation Act [BNatSchG], because they were important for an assessment of nature and landscape conservation interests. Had it been aware of the required documents, it argued, it would have extended its opinion to include other aspects addressed herein. 

NABU contended that its lack of participation cannot be remedied by a supplement to the development consent or supplementary proceedings and therefore renders unlawful the development consent.

Final Outcome 

The plaintiff's main charge, that the development consent should be annulled due to defects in the proceedings, was rejected.  However, the subsidiary charge the development consent was unlawful and non-enforceable due to the procedural infringement was affirmed.

Case Study Analysis:
Violated Citizen Participatory Rights Barring Enforcement of Government Order
According to the court, denial of NABU’s participatory rights was sufficient enough of an infraction that it rendered the development order illegal and non-enforceable.  In this, the court ruled that NABU’s participatory rights had been infringed in two respects:

1) FRA infringed upon NABU’s participatory rights by denying it a further opportunity to voice its opinions once the development consents had been amended, despite being obliged to do so. (§ 29, para. 1, sentence 1, No. 4 of the Federal Nature Conservation Act [BNatSchG]).  As a general principle, a single hearing would suffice to accommodate a nature conservation association's participatory rights, since nature conservation associations are not "general companions" of the development consent procedure. Nevertheless, the participatory rights of nature conservation associations are not mere formalities.  Instead, there is a need for a "substantial" hearing. On the basis of this, it may become necessary to give the nature conservation association a second opportunity to voice their opinions, despite having already been duly consulted. 

Whether a second opportunity to offer an opinion is required turns on the overall purpose of a particular party’s participation.  In matters such as the instant case, nature conservation associations serve a valuable role by supporting authorities with expert knowledge and by providing a check ensuring that nature and landscape conservation interests are considered in proceedings. Consequently, this "participation of expert knowledge" necessitates renewed participation if the consent itself is altered in a manner that affects nature conservation interests 
.   Moreover, a second hearing is required if the nature conservation authorities are to be given another opportunity to voice their opinions because the modified development consent affects their scope of action, either for the first time, or to a greater extent. 

In this case, the court felt that these requirements for the repeated participation of the plaintiff had been met. Additional nature conservation issues were raised as a result of the amendments to the envisaged land use. In quantitative terms, the changes affect about 50 % of the land area. In qualitative terms, the changes affect the overall concept of the compensatory measures: Whereas originally, the desired intent was to largely dispense with agriculture in favour of grassland, under the amended development consents, formerly arable land would continue to be used to an even greater extent. In the face of such far-reaching amendments, the defendant would not be able to determine whether the altered development consent still complied with nature conservation regulations without once again consulting the plaintiff. Moreover, the defendant itself evidently assumed that the interests of third parties and other authorities would be more severely affected by the amended development consents, because contrary to their comments in the development consent, they did in fact consult the responsible nature conservation authorities once again. In consequence, it would have been obliged to consult the plaintiff once again also, and was wrong not to do so.

(2) The court also ruled that FRA infringed upon NABU’s participatory rights by failing to grant the plaintiffs access to the expert report by the office “O”. (§ 29, para.  1 no. 4 of the Federal Nature Conservation Act [BNatSchG])  Although § 29 para. 1 of the Federal Nature Conservation Act [BNatSchG] does not grant comprehensive rights of free access to all the files in the development consent procedure, it does however grant the special additional right of access to "relevant expert reports". This not only includes reports by experts formally consulted under the Law on Administrative Procedures [VwVfG], but also expert statements by third parties, albeit only to the extent such reports refer to "relevant" issues. 

In this case, “relevant” reports are those that "refer directly to nature conservation legislation or landscape management interests, but not to other issues on which the nature conservation associations would not be expected to give an opinion". Accordingly, FRA should have granted NABU access to the expert report by the office “O” that referred to a survey of the corridor of countryside along the new section of railway track and thus directly addressed conservation matters within the text of the report.

The court’s ruling underscores the importance of incorporating rights to consultation within the body of environmental statutes.  In this matter, the court did need to find procedural violations of the Law on Administrative Procedures [VwVfG] given that § 29 of the Federal Nature Conservation Act [BNatSchG], expressly provides a "qualified right of consultation" thus taking precedence over any related administrative law provisions. Thus, the effect was to merely annul the order but make it illegal on its face.  As held by the court, the legislature has "subjectified" the public interest in nature conservation and landscape management in order to facilitate a more widespread involvement in the development consent procedure.

Party Contact Information: 

Trial representative of the plaintiff: Krüger, Attorney

Baumann, Krüger, Eiding - Attorneys

Annastraße 28; 97072 Würzburg; 

Telephone: 0931/ 354 11 - 0; Fax: 0931/ 354 11 - 27
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Case Study III: “The Windmill Case”

Specific “Access to Justice” Issue:

Broad right to action directly conveyed by environmental statute allows a nature conservation association to bring suit against developers solely on the basis of conservation interests and without need to establish that individual rights have been infringed upon.

Relevant Aarhus Provisions:

Article ??? 

In this case, the following “access to justice” is illustrated:

· The advantage of broad standing conferred by statute to environmental associations and NGOs.

Case Study Details:

Cited Case Name:

Development consent: Potsdam Administrative Court, judgement dated 7 August 1997 (File No.: 1 K 3417/95), NuR 1998, 675 ff.
Parties involved:h

· Plaintiff: A recognised nature conservation association (“association”) (§ 63, paragraph 1 of the Brandenburg Nature Conservation Act [BbgNatSchG] in conjunction with § 29, paragraph 2 of the Federal Nature Conservation Act [BNatSchG])

· Defendant: The Ministry for the Environment, Nature Conservation and Regional Planning (“Ministry”), the authority that issued the licence under landscape protection law (§ 19, paragraph 2 of the Brandenburg Nature Conservation Act [BbgNatSchG])

· Third-Party Intervener:  Private investor, seeking to exclude property for wind power facility from protected conservation area
Background Facts: 

A private investor initiated plans to construct and operate a wind power station within Westhavelland, a conservation area placed under temporary protection amid proceedings to grant permanent protection status.  Given that permanent protective status had yet to be conferred, the investor applied to exempt the site from the conservation area.

The lower countryside authority forwarded the investor’s application to the Ministry, stating that in its opinion, the application should be refused. The Ministry also consulted the regional offices of the recognised nature conservation associations, who likewise rejected the project at that site. 

Despite this, the Ministry approved the project in a administrative decision dated July 12, 1995.  In approving the project the Ministry relied extensively on expert reports submitted by the investor that stated that the risk to birds from a wind power station were minimal.  In addition, according to the reports, disfiguration of the landscape would also be minimal and that while large in scale would not obstruct views within public access areas within the tract.  

The Ministry also based its decision on the assumption that the investor's application for exemption would be interpreted as a licence and, consequently, issued and subject to use limitations in accordance with § 19, paragraph 2 of the Brandenburg Nature Conservation Act [BbgNatSchG].

Procedural History: 

The plaintiff brought an legal action against the development consent of the wind power station at Potsdam Administrative Court.

Subject of Appeal:

The plaintiff asserted, inter alia, that the defendant had failed to satisfy the principle of official investigation, and in particular, had neglected to adequately examine the impacts of the wind power station on the site's function as a feeding, resting and sleeping area for numerous species of birds.

Final Outcome 

The court deemed that the association had standing to bring its suit and, subsequently, the association succeeded on the merits of its claim.  The association’s suit resulted in the annulment of the Ministry’s administrative decision approving the wind power station.
Case Study Analysis:
Utilized Access to Justice Techniques 

The association initiated a judicial review of the Ministry’s decision.  From documents available on the case, it is not possible to deduce whether preliminary proceedings were also held.  However, it is likely given that it is generally necessary to lodge an appeal for administrative review (§§ 68 ff. of the Code of Administrative Procedure [VwGO]) before bringing a suit for annulment.

Advantage of Broad Standing Clearly Expressed By Environmental Statute

The association’ right of action in this matter derives from the provision under Land law expressly addressing association’s standing rights (§ 65 of the Brandenburg Nature Conservation Act [BbgNatSchG]).  Notable within most of the Länder (German Federal Code of Laws), including Brandenburg, is that an association has a right of action not merely upon demonstrating individual harm but more broadly in conjunction with affected conservation interests.  Accordingly, in Brandenburg, a nature conservation association that is recognised in accordance with § 29 of the Federal Nature Conservation Act [BNatSchG] may bring legal actions in administrative courts challenging decisions by the Land administration without need to establish that its individual interests or rights have been infringed upon.
  

More specifically, in order for a recognised association to bring suit in the absence of demonstrated individual harm, the following elements must be established: 

· The association must assert that as a result of the adoption, rejection or omission of an administrative act, the provisions of the Federal Nature Conservation Act [BNatSchG], the Brandenburg Nature Conservation Act [BbgNatSchg] or other legal provisions adopted on the basis of these acts have been violated;

· The administrative act or the omission thereof must involve subject matter related to the purposes of the association. (§ 63, paragraph 2, No. 1 or 2 of the Brandenburg Nature Conservation Act [BbgNatSchG] or § 29, paragraph 1, No. 3 or 4 of the Federal Nature Conservation Act);

· The duties and goals of the association as set out in its articles of association are affected by the administrative act or ommission;

· The association has exercised its participatory rights in accordance with the Federal Nature Conservation Act [BNatSchG] or the Brandenburg Nature Conservation Act [BbgNatSchutzG], or has not been given an opportunity to express its views. 

In terms of improved access to justice, this framework is ideal for allowing NGOs a additional opportunities for challenging administrative decisions with clear environmental and community-wide consequences.  In the instant matter, had the association been required to demonstrate harm to individual rights, it may not have been able to challenge the Ministry’s decision.  Like many decisions with environmental impacts, on its face the only parties with apparent right of standing were the government and the private developer.  By expanding the traditional basis for standing through the above framework, however, the association, and others like it, are given means to bring suit and in that a critical, broader basis for bring environmental suits.

Party Contact Information: 

Not available                       
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Case Study IV: “The Nature Preserve Case”

Specific “Access to Justice” Issue:

Nature Conservation Association was denied non-privileged and relevant expert documents in the course of public hearing on the development of railway tracks. 

Relevant Aarhus Provisions:

Article ???
In the context of Aarhus’ “access to justice” provisions, legal issues include:

· Public enforcement of environmental law, 

· standing requirements, 

· legal claim initiated by an association, 

· interim injunctive relief

· exemption from a protective area, 

· private project in a protective area, 

· assurance of a licence of a public authority,

Case Study Details:

Cited Case Name:

The Case Re: Nature Reserve ”Märkische Schweiz”
Parties involved:

· Plaintiff: Naturschutzbund (Nabu), recognized conservation group 
· Defendant: Ministry of Environment, Nature Protection and Regional Planning State Brandenburg and Private Investor 

Background Facts: 

In 1994, a private investor brought a petition before the Regional Planning Board of the State Brandenburg to exempt a protective area from the nature reserve ”Märkische Schweiz.   The investor sought to build 46 one-family and semi-detached homes for commercial use. 

The public administration of the State Brandenburg granted the investor a permit to develop the land on the condition that he reduce the size of his project.  Investor then developed plans for 29 home units and the public administration approved the project in at a second hearing, exempting the necessary land from the nature reserve. 

NABU, a recognized regional conservation group, participated in the initial proceedings as a "necessary" party.  At these proceedings, NABU opposed the 46-unit development plan.  NABU, however, was not called to participate at the second proceeding where the 29-unit plan was presented and approved.

That same year, NABU filed a complaint with the administrative court of Frankfurt/Oder (State Brandenburg) asserting that the proceeding and subsequent approval was not valid given their absence as a “necessary” party.     

Procedural History: 

In filing its complaint, NABU requested interim injunctive relief suspending development until resolution of the lawsuit.  Relief was granted and construction was halted for the duration of proceedings – a period of 3 years! 

In 1997, the administrative court ruled partly in favor of NABU, holding that public authorities erred in not allowing NABU to participate in the second proceeding.  The revised plan represented a substantial change and as such all necessary parties should have been represented at the proceeding.

In Germany, however, such a ruling seldom negates decisions made at the proceeding.  In the instant matter, the authorities’ decision was only modified.  The court ruled that a 25-unit plan rather than a 29-unit was proper under existing regulations. 

NABU appealed this decision to the higher administrative court of the State Brandenburg.  In 1998, the appeals court reversed the lower court’s decision, holding that license granted by the authorities was unlawful and the development plan did not qualify the land as exempt from protective status.

Final Outcome 

The appeals court was the final ruling in this matter.  The investor’s development plan was denied.

Case Study Analysis:
Related Actions/ Campaigns

The case involved the local public via newspapers and public meetings. 

Utilized Access to Justice Techniques
In seeking judicial review of Brandenburg authority’s decision, NABU exercised a right of standing guaranteed to associations.  To this date, this right of standing exists in 13 (out of 16) states of Germany and extends only to matters at the state level.

Ensuring Participation Remains Difficult

In the instant matter, that the court did not render the authority’s decision void in the absence of NABU – a necessary party, signals that continued limits in using to courts to enforce public participation. 
Party Contact Information: 

Michael Zschiesche

Independent Institute of Environmental Concerns

Department public Participation and Environmental Law

Greifswalder Straße 4

10405 Berlin

phone: ++49 30 42 84 99 35

fax: ++49 30 428 00 485

recht@ufu.de
www.ufu.de
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Case Study V: “The Baltic Sea Motorway Case”

Specific “Access to Justice” Issue:

In filing judicial complaint against a massive government highway project, an environmental NGO successfully ordered the temporary halting of construction and motivated judicial precedent that will aid in resolving environmental cases in the future. 

Relevant Aarhus Provisions:

Article 9 (2), (3), (4)

In the context of Aarhus’ “access to justice” provisions, legal issues include:

· Public enforcement of environmental law; 

· standing requirements;

· filing of legal claims by an association; 

· creating legal precedent for handling conflict of laws and environmental law issues;

· plan approval procedure
Case Study Details:

Cited Case Name:

The Case Re: Baltic Sea Motorway A 20

Parties involved:

· Plaintiff: Bund für Umwelt und Naturschutz (BUND), recognized conservation group

· Defendant: State Office for Road Construction and Traffic, State Schleswig-Holstein 

Background Facts: 

Government officials sought to begin an expansion project along a sub-section of the Motorway A 20, the Baltic Sea Motorway, in the German State Schleswig-Holstein.  Part of the “German Unification” traffic development program, the project received special priority by the federal government. However, the proposed route for expansion also included a 6.3-meter section of the “Wakenitz Valley land, an area that qualifies under EC law as protected Flora Fauna Habitat (FFH). 

After attempt to settle differences between the government and environmental NGOs failed, the German environmental NGO, BUND, filed a lawsuit seeking to enjoin the government from continuing with the project. 

Procedural History: 

BUND filed a complaint before the Federal Administrative Court in Berlin asserting that procedural violations and practical considerations rendered the project void.
   In addition, BUND requested interim injunctive relief, halting construction through the duration of summary proceedings.

In asserting that procedural violations had occurred, BUND stated that officials issued important public documents either late or limited access.  In addition, the planning authority refused inspection of substantial documents during hearing procedures, and modified documents several times, without allowing NGO participants to review the modifications and take part in subsequent discussions.  

In questioning the reasonableness of the project and planning process, BUND asserted that officials had not demonstrated a sufficient need for the project.  Moreover, the expansion as planned ignored less intrusive alternate routes and made no provisions for reducing noise pollution and ensuring efficient production and maintenance costs. 

On the matter of injunctive relief, in March 1997, the court ruled in favor of BUND.  In its ruling, a key issue was that the area qualified for protective status under European law (EEC Directive on the Protection of Birds and Flora-Fauna-Habitat (FFH)).  As held by the court, officials could not adequately ensure that, if construction were to begin, the area would not be damaged prior to an official designation of the area as FFH.  Moreover, if construction were allowed, BUND’s legal claims would immediately become moot.  BUND did not have to post a bond nor did it face the possibility of damages if it lost on its claim.  The injunction remained in place until the court issued a final decision on the merits.  

In May 1998, the Federal Administrative Court removed the injunction and, addressing the merits of the case, ruled in favor of the government.  In making its decision, the court had to clarify the question, whether the area in question, which is not yet officially protected under EC law, but nevertheless qualifies for such protection, should be excluded from the project.  Second, the court determined whether the FFH EEC Directive had direct effect or not.

The court ruling suggested a compromise in ruling that while EEC law was not violated and the expansion project could continue, this was justified because a tunnel could be constructed the under the HHH-qualifying area. 

With very limited options for an appeal, BUND requested a review of the decision by the Federal Constitutional Court in Karlsruhe.  The court did not grant review, citing that no constitutional rights were violated. 

Final Outcome 

The administrative court ruling was the final ruling in this matter.  

Case Study Analysis:
Related Actions/ Campaigns

In preparing for the lawsuit, BUND enlisted the services of many volunteers and coordinated with other NGOs.  The federal state government in Schleswig-Holstein strongly promoted construction of the motorway and conducted a large media and public-relations campaign.
Utilized Access to Justice Techniques
Judicial review by a federal administrative court was the only recourse available to BUND.  As an environmental association, however, BUNDs standing to bring a legal claim was limited to making allegations of violations of environmental law.  Under German law, the condition of granting NGOs broad standing for undifferentiated harms is to limit the claims that they can make.  If an environmental association bases any or all of a claim on non-environmental matters, the judge is instructed to ignore those bases.

In the instant matter, BUNDs claim against on the project hinged equally on economic, noise, and logistical considerations.  However, the court appraised the claim solely on the basis of environmental law considerations.  Seeing that EEC law did not yet fully apply and that a tunnel allowed for less invasive expansion, the claim was defeated.

Advantage of Filing a Complaint

Despite ultimately losing on the merits, the case demonstrates the importance of filing judicial complaints in response to questionable government procedures and actions.  That BUND successfully halted construction of a federal highway project illustrates the power of using the courts to secure one’s rights.  The strategy used in this case now serves as a model for other citizens and NGOs in limiting questionable highway and construction projects.  

Further, motivated by BUNDs environmental claims, the court created legal precedent for handling potential FFH areas in Germany that strengthens natural resource protection. 

Limitations on Appeals Reduce Citizens’ Access to Justice

A substantial limitation on the effectiveness of this suit was that the administrative court ruling could not be appealed.  Under German law, federal administrative court decisions are final.  Such absolute authority given to one court directly contravenes the spirit of the Aarhus Convention by limiting a citizen’s ability to have the merits of their legal claim fully appraised through interpretation and evaluation of that interpretation.   This formula is a cornerstone for effective and complete access to justice.
Party Contact Information: 
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Case Study VI: “The Elbe Case”

Specific “Access to Justice” Issue:

Avoidance of public participation in a proceeding by officials underscores the importance citizen suits, injunctive relief, and the right to appeal all judicial decisions. 

Relevant Aarhus Provisions:

Article ???
In the context of Aarhus’ “access to justice” provisions, legal issues include:

· Public enforcement of environmental law;

· standing requirements;

· legal claim initiated by an association; 

· avoidance of the rights of participation;

· choice of a wrong licensing procedure
Case Study Details:

Cited Case Name:

Cae Re: Construction site at the river “Elbe”
Parties involved:

· Plaintiffs: Bund für Umwelt und Naturschutz (BUND), Recognized conservation group ; Sachsen-Anhalt, state group 

· Defendant: German Federal Republic, administration of water and navigation 

Background Facts: 

The instant case illustrates a typical avoidance technique used by governmental and private parties to avoid public participation in decision-making.  Generally, a private investor interested in developing or using a site will approach the government to discuss the scope and details of the operation.  Under German law, such dialogue is guided by the “principle of cooperation.”   Too often, however, dialogue is spelled by the investor seeking an expedited approval process and the government acquiesing by initiating a licensing proceeding that limits or eliminates environmental impact assessments and public participation.  Further, many times the agreed to scope of the project will be, on paper, smaller than originally proposed but, in the end, is easily amendable in order to increase the size of the project.  All of this is done beyond the reach of citizen involvement and control.

Most problematic is the fact that the public, having not participated in the proceedings, can not file a lawsuit to halt the project.  Under German law, public participation in a proceeding is a prerequisite to bringing a legal claim regarding the matter.  If, however, a citizen or association can demonstrate that the format of the proceedings were chosen with the purpose of eliminating public participation, a lawsuit on the matter will be upheld.

In the instant matter, federal officials proposed and approved a federal construction for a site on the Elbe River.  Describing the project as maintenance of a federal waterway, the Federal Government believed official proceedings involving the pubic were not necessary.
  Accordingly, citizen groups, including BUND, were not informed of the project nor did they participate in any dialogue with government officials before construction.  

Given this, German law holds that BUND and other member of the public do not have standing to challenge the project because they were not participants in a public hearing.  

Procedural History: 

BUND filed a complaint before the Federal Administrative Court in Berlin asserting that because the project involved a federal waterway (Elbe), an approval process involving the public was required.  Thus, the approval process chosen was invalid and the decision to begin construction void.  In this, BUND also requested interim injunctive relief, halting construction through the duration of a summary procedure.

On October 19, 2000, BUND’s request for injunctive relief was submitted to the court. Shortly afterwards, on October 27th, the court rejected BUND’s request for relief. 

The court rejected the request of the nature protection association for formal reasons. In the decision, the court failed to address BUND’s claim that the approval process was invalid.  Instead, the court affirmed the classification of the construction as a maintenance project and thus all related proceedings had been proper.  According to the court, the approval process was not chosen with the intent to avoid citizen participation and thus BUND’s claims were without merit. 

Final Outcome 

The administrative court’s decision could not be appealed.  The construction project was approved.

However, the court’s awarding of injuctive relief, halting construction of the road, made a considerable impression on the public.  The signal was that it was possible in the courts that  environmental interests could win against infrastructure expansion efforts. 

Case Study Analysis:
Related Actions/ Campaigns

The case involved the local public via newspapers and public meetings. 

Utilized Access to Justice Techniques
The only legal strategy available to BUND was to seek judicial review of the decision by a federal administrative court.   In this, BUND had to assert that the approval process was chosen so as to avoid public participation and therefore BUND as standing to bring suit.  
Filing of a Complaint is Critical Tactic in Ensuring More Consistent Public Participation

The instant matter illustrates the importance of filing a complaint in court to challenge administrative proceedings designed to eliminate public participation.  To be sure, as is evident in this case, the results will not always be successful, but citizens must  continue to pressure federal officials to enforce and carry out participatory rights.     Citizen must not facilitate false administrative procedures and the avodance of public participation through their inaction.  

Judicial examination of the nature of the project at issue and the government’s rationale for the proceeding format chosen is the best means effecting public participation.  

Limitations on Appeals Reduce Citizens’ Access to Justice

A substantial limitation on the effectiveness of this suit was that the administrative court ruling could not be appealed.  Under German law, federal administrative court decisions are final.  Such absolute authority given to one court directly contravenes the spirit of the Aarhus Convention by limiting a citizen’s ability to have the merits of their legal claim fully appraised through interpretation and evaluation of that interpretation.   This formula is a cornerstone for effective and complete access to justice. 

Ensuring Participation Remains Difficult

The avoidance techniques illustrated by this underscore a continued problem in German jurisprudence.  Effective legal mechanisms, such as notice and comment requirements, need to be developed and consistently applied by officials, monitored by the public, and enforced by the judiciary.  That a project can escape public scrutiny and involvement simply by the label describing the project signals the need for reform.

Continued scrutiny in the courts is one of the most effective means of accomplishing this. 

Party Contact Information: 

Michael Zschiesche

Independent Institute of Environmental Concerns

Department public Participation and Environmental Law

Greifswalder Straße 4

10405 Berlin

phone: ++49 30 42 84 99 35

fax: ++49 30 428 00 485

recht@ufu.de
www.ufu.de
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CASE STUDY I:  DEFENSE OF NATIONAL PARK

Name of matter:

Chachanidze v. State Committee of Georgia of the Land Use and Protection 

Parties involved: 

Plaintiff – Mr. Emzar Chachanidze (Chairman of the activists group)

Respondent – The State Committee of Georgia of the Land Use and Protection.

Access to justice matter/s, problem/s involved

· Sufficient interest (art. 9 (2));

· Barriers related to the access to justice (art. 9 (5)):

·  legal expenses; 

· We have access to justice problems in the Tbilisi Regional Court. Hearings of Administrative cases in this Court take too much time (sometime more than one year) because judges are very busy.  This Court has 1 appellate court chamber with only 6 judges. We have no legal regulations to make this procedure faster.

Background facts: 

In 1995, the Cabinet of Georgia issued bill #447 about the creation of Borjomi-Kharagauli National Park. WWF was involved in the process of creation of the national park. According to the agreement among the Governments of Georgia and  the Federal Republic of Germany, along with creation of the National Park, the project will support employment  and social security of the population of the Borjomi-Kharagauli region.

On January 12th, 2000, the Local Authority (Gamgeoba) of Kharagauli District issued a bill concerning the allocation of land to the National Park. On July 5th, 2000, the State Committee of Georgia on Land Use And Protection issued an administrative act to approve the bill of the Local Authority (Gamgeoba) of Kharagauli District and to determine the procedures of  the land allocation.

Mr. Emzar Chachanidze organized a meeting of farmers from local villages and told them that creation of a National Park will limit their rights to logging and hunting as well as traditional use of grasslands. Most of the arguments of E. Chachanidze were misinterpretations of the aims of the National Park Project ). They organized an activists group and began a campaign against the National Park. (A big part of the local population of Kharagauli District is supporting the creation of the National Park).  
Procedural history: 

On August 2, 2000, Mr. Emzar Chachanidze (Chairman of the activists group) appealed the administrative act of the State Committee of Georgia on Land Use And Protection in the Tbilisi Regional Court. Plaintiff tried to prove that: the administrative act on allocation of  land for the national park violates the rights of the local population; representatives of the community from local villages have not been involved completely in the decision-making process by the State Committee of Georgia on Land Use And Protection.  They asked the court to abolish the act on allocation of  land to the National Park.

The Tbilisi Regional Court transferred the suit to the Krtsanisi-Mtatsminda District Court.

On the March 30, 2001 the Krtsanisi-Mtatsminda District Court pronounced the abolishment of the administrative act on the allocation of land to the National Park.

.

We (LSA) have been requested by WWF to help the State Committee of Georgia on Land Use And Protection to file an appeal against the decision of the Krtsanisi-Mtatsminda District Court.  Neither the State Committee of Georgia on Land Use And Protection nor our NGO has funding for this case. We provided our free legal support to the State Committee of Georgia on Land Use And Protection. We took an appeal to the Tbilisi Regional Court on the May 18th , 2001.

Unfortunately the Tbilisi Regional Court has not yet held hearings on this case. 

Extra parties? Related actions? 

WWF

Borjomi-Kharagauli National Park

Krtsanisi-Mtatsminda District Court 

Legal Society Association

Access to justice techniques used:  

This case is quite interesting because we can discuss Access to justice techniques used by the opposing party as well as our argument on appeal, where we are trying to prove that the plaintiff had no sufficient interests in this case. 

According to the modern Administrative Procedural Code Of Georgia (art. 22), an administrative act can be appealed in court only when this act has an impact on the personal legal rights of plaintiff.  Thus, the plaintiff has to prove his sufficient interest in the case.

For proving his sufficient interest in the case, plaintiff used the following arguments: 

1) He stated that because of the act on allocation of land for the National Park, herders are not able to use traditional grasslands, and the resident citizens can not use the forests to cut firewood. 
2) Plaintiff stated that the Kharagauli district is a high mountainous region and according to the constitution the state has to provide maximal social support to the population of high mountainous villages. Plaintiff further stated that, in fact, the state is limiting their rights; and consequently the administrative act violates the legal rights of citizens and has to be abolished
The Judge found plaintiff’s arguments to be acceptable and based his decision on them.

To reverse the Krtsanisi-Mtatsminda District Court decision, according to the Procedural Code, we have to prove in the appeal that 1) Plaintiff did not have a sufficient interest in this case; and/or 2) the Court has inadequate legal support for this decision and accordingly the decision is illegal and reasonless.

According to our procedural legislation, we were not entitled to appeal the court decision as an NGO, because we were not a party involved in the case. That’s why we received power of attorney from the Chairman of the State Committee of Georgia on Land Use and Protection (the  Chairman of this Committee is a State Minister of Georgia, Mr. G. Arsenishvili). 

Court fees for the appeal were not big and the State Committee paid them in advance. We could have had a problem if the court fees were bigger because the State Committee of Georgia on Land Use and Protection does not have it’s own budget. Mr. Chachanidze does not have this kind of problem because according to Article 9 (4) of the Administrative Procedural Code of Georgia, failure to pay court fees by a physical person does not hamper the consideration and decision of a case. According to Article 47 of the Civil Procedural Code of Georgia, a judge can exempt a citizen from court fees. NGOs, public agencies and other organizations do not have such a privilege and have to pay court fees. Usually advance payment is required. 

Issues which were the subject of appeal:

Reversal of the the Krtsanisi-Mtatsminda District Court decision ordering abolishment of the administrative act.

Obstacles -- and measures used to overcome them:

In court, the plaintiff claimed to be the Chairman of the activists group of the local community, but he had no power of attorney from them. Consequently, he was representing only his personal interests. Plaintiff was an occupant of Kharagauli district but he was not a herder and this act does not impact his rights. Furthermore, reasonable use of traditional grasslands and limited cutting of firewood (according to official statistics these limits are more than enough for the resident farmers) for the local population in the territory of the National Park is allowed. Plaintiff never applied to the administration of the National Park for permission to cut firewood and of course, therefore, he never was refused. So the plaintiff’s personal rights have never been violated by this act, and he does not have sufficient interest in this suit.

In the appeal, we must prove that the District Court had inadequate legal support for this decision and accordingly the  decision is illegal and reasonless. As we asserted in our appeal, Georgia has a special law about Social Economic and Cultural development of High Mountainous Regions. This law has a perfect list of the High Mountainous Regions of Georgia. Kharagauli District is not listed in this law as a High Mountainous District. So Kharagauli District is not a High Mountainous District and the judge erred when he based his decision on this argument.

What was the outcome? Remedies?  Were they adequate?

The Krtsanisi-Mtatsminda Court decision is temporarily stayed pending the Tbilisi Regional Court’s decision on our appeal. 

Current status/ follow-up

The case is in the Tbilisi Regional Court and we are awaiting a hearing of this appeal in the near future. We do hope to win this case and save the National Park.
Comments of participants in process

Merab Barbakadze:

This case is the most unusual case in my practice. Usually, I support citizens and local communities against public agencies, but in this situation I supported a public agency to protect a national park.  

Access to justice in environmental matters may have its reverse side. The right to use the natural environment is a constitutional human right in Georgia as well as the right to live in a healthy environment. Actually, in this case each party could use access to justice methods intended for environmental cases by the environmental and procedural legislation of Georgia. I think that in this situation, the interests of the National Park are more important for the environment than the interests of part of the local community (farmers from the bordering villages). Probably if the local community had more accurate information about the creation and management of the National Park, the National Park would not have had problems with them. 
Nugzar Zazanashvili: WWF Georgia Country Office as Interested and Affected Party:  The WWF Georgia Country Office is directly involved in implementation of the German-Georgian “Borjomi-Kharagauli Open Programme“, which is run by the German Bank KfW and which in turn is based on the framework agreement On Financial Cooperation in the sphere of Borjomi-Kharagauli National Park between the Government of Georgia and the Government of the Federal Republic of Germany of December 21, 1998.

Within the framework of the above programme the WWF Georgia Country Office is carrying out the responsibilities of the implementing unit. One of the objectives of the German-Georgian “Borjomi-Kharagauli Open Programme“ is demarcation of the boundaries of the National Park. That is why the WWF Georgia Country Office, in terms of the Case Study “National Park Without a Land,” could be considered both an interested and affected party.

Case Study “National Park Without a Land” :  The case study reflects the situation where the greater long term public interest is replaced by the short-term and, importantly, not legally binding, interest of the local community. The main problem of the local population in the Kharagauli district concerning the establishment of the Borjomi-Kharagauli National Park, practically speaking, is the desire to have the right to use natural resources illegally (illegal harvesting of timber, hunting, use of pastures). Establishment and clear demarcation of the boundaries of the National Park could prevent the local population from enjoying the above practice. The existing social background in Kharagauli District (as well as in other parts of Georgia) is promoting this kind of illegal demand.

In the above respect, the case study clearly demonstrate legal aspects of the situation occurring in Kharagauli district. 

Nugzar Zazanashvili

Deputy Director,

Conservation Projects Coordinator
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CASE STUDY II:  When Investor Is Not Welcome (Vake Park Case)

Country/ Location: Georgia/ Tbilisi

Name of matter: George G. v. Lazi XXI LTD
Parties involved: 

Plaintiff – George G.

Lawyer of plaintiff – Merab Barbakadze (Legal Society Association)

Respondent – The Tbilisi Local Authority

                   –  company "Lazi XXI" LTD

Third person- Department of  Monument Protection of the Ministry of Culture

Access to justice matter/s, problem/s involved:

· A permit for reconstruction was issued without providing information to the general public and citizens (as well as NGOs), who had no chance to be involved in the decision-making process (art. 9 (1));

· Court procedures took a lot of time and we lost a few months before the first preparatory sitting in the court.  We had no legal regulations to make this procedures faster (art. 9 (1));

· In 1999, NGOs were not entitled to sue regarding administrative acts. The right to sue regarding an administrative act is granted under chapter XLIV of  the Civil Procedural Code. According to this chapter, only citizen are entitled to sue regarding an administrative act, and only when the administrative act violates the citizen’s legal rights (art. 9 (2))

· We had to prove that the plaintiff had a sufficient interest in the case.  Thus, the plaintiff had to prove that his rights were violated and that he had a sufficient interest in the case.  (art. 9 (2));

· We had to pay court costs and overcome the barrier of the time limitation for bringing an action (art. 9 (5));

· The public agency did not informed the plaintiff about his right to appeal the administrative acts to  court (art. 9 (3)).

Background facts: 

One of the acute environmental problems facing Georgia in the last years is the increase of new construction in parks and gardens, despite the bill of the parliament of Georgia that bans all kinds of construction in parks, gardens and surrounding territories.   

In December of 1999, the citizens of  Tbilisi discovered that on the territory of the old Vake Park,  company "Lazi XXI" LTD  started  initial construction activities to build a 16-floor hotel with supporting facilities.   Public protest did not resolve the situation. 
A feasibility study was done for the court that clarified that Lazi XXI got permission for  use of  this part of the Vake Park territory in 1996, and in 1998 Lazi XXI received private ownership of this territory. Permission for starting construction of the hotel was issued in November of 1999.  The cost of the project was up to 15 million USD, however we never discovered how Lazi XXI intended to finance the project.

We did not have funding for this case. LAS provided free legal service and FOE Georgia paid the court costs. 
Procedural history: 

 The suit was submitted to the Regional Court of Tbilisi, but after implementation of the  General Administrative Code and Administrative Procedural Code in 1 January 2000, the Case was transferred to the District Court of Krtsanisi-Mtatsminda. 

Extra parties? Related actions? 

Initiators of the case – Friends of the Earth Georgia (FOE Georgia),

                                   - Legal Society Association (LSA)

Access to justice techniques used:  

Taking into consideration Georgia legislation that restricts environmental group’s rights to access to justice (according to Chapter XLIV of the Civil Procedure Code (1999), only citizens are entitled to sue regarding administrative acts, and only in cases where the act directly affects her/his legal rights).  It was necessary to find a Vake district resident that could be recognized as a plaintiff with standing.  A person (George G.) was proposed by FOE Georgia. 

We submitted the suit just in time, because chapter XLIV of the Civil Procedural Code was repealed in January 1, 2000.

During the first preparatory sitting of the court, the problem of time limitation in which to bring the action was resolved. We proved that the plaintiff had no information about the issuance of the administrative act (the permissions were never published), and the plaintiff had no chance to be involved in the decision making process.  Thus, it was a violation of legal rights. There was information in the administrative act about citizens’ rights to appeal to court. According to Art. 361 (2) Chapter XLIV of the Civil Procedural Code of Georgia, Limitation of Action must be counted from the day when a citizen was informed about his right to appeal to court and given the name and address of this court.   That’s why limitation of action must be counted from the day when the plaintiff received an official copy of the permissions from the Administrative Agency in response to his letter of inquiry and had a consultation with a lawyer about the possibility to appeal the administrative acts to a court”. The Judge found our argument to correct.

On the basis of the Procedural Legislation of 1999, we have the right to ask the court to issue a permanent injunction to stop enforcement of the permit for reconstruction. However, if we lost the case, the company would require compensation of damages from the plaintiff.  Therefore, our plaintiff did not allow us to request the court to issue a permanent injunction. 

Since 1 January, 2000,  a new  Administrative Procedural  Code has been in force. According to Article 29 of this code, suing regarding an administrative act results in an automatic permanent injunction of this act. This was applied to our case.

Issues which were the subject of appeal:

1) Tie-up of the construction;

2) Abolishment of the permissions (3 administrative acts of The Tbilisi Local Authority);

3) Cancellation of a Privatization Contract.

Obstacles -- and measures used to overcome them:

Legal expertise, conducted by Legal Society Association (LSA), found that the permissions violated human rights defined  by the Georgian Constitution and Environmental Legislation (Constitution of Georgia Art. 37  (3 and 5) Law of Georgia On  Environmental Protection, art. 6 (a, b, c, f))* as well as the Legislation on Cultural Heritage. According to this document, Vake Park represents the cultural heritage of Georgia. All  activities that can negatively impact its condition  are banned in the territory and surrounding area of Vake Park. Furthermore, privatization of objects that are considered to be the Cultural Heritage is a violation of Georgian law.

What was the outcome? Remedies?  Were they adequate?

Current status/ follow-up

The judicial proceeding had great resonance with the general public. Due to the consequent media investigations and negative public opinion regarding the hotel construction, the local authority started adequate actions: the  permission for construction was withdrawn and the Senior Architect (public servant who issued the permission) of  Tbilisi was dismissed. For complete success, we needed to overturn the privatization act as well,  even though permission for construction had already been withdrawn by the local authority. 

We were almost certain of our success, when an unforeseen event happened. Plaintiff withdrew the suit from court, explaining that some unknown persons had terrorized his family and demanded he withdraw the suit.

We were unable to change anything when our plaintiff refused to pursue the suit. According to Art. 22 of the new Administrative Procedural Code of Georgia, any interested person (including an NGO) is entitled to sue regarding an administrative act, but we could not initiate a new suit as an NGO because the Aarhus Convention was still not in a force and we needed to prove our sufficient interest.  That was almost impossible for this case.  NGOs have problems with court costs too. According to the article 9 (4) of the Administrative Procedural Code of Georgia, failure to pay court costs by a physical person does not hamper the consideration and decision of a case. NGOs have no such  privilege and have to pay court costs (usually advance payment is required).

In the above mentioned case, this means that for the new suit we need to find a new person that would be recognized by the court as a plaintiff with standing.  However, the problem with limitation of action now creates huge obstacle. 

Comments of participants in process

Merab Barbakadze:

We achieved some results in this case: permission for construction was withdrawn and construction was tied-up, but we did not have complete success because plaintiff withdrew the suit from court. This situation might never have happened if under our legislation NGOs were entitled to sue regarding administrative acts without proof of sufficient interest.  After  enforcement  of the Aarhus Convention, Environmental NGOs will not have this kind of access to justice problem, because based on Article 9 of the Aarhus Convention we will no longer need to prove sufficient interest..

Manana Kochladze: 

Vake Park represents the Cultural and Environmental Heritage of Georgia. In this regard, the value of submission of a court suit on construction of the hotel can not be underestimated.  Despite the fact that the court never issued a final decision, the pressured local authorities to take adequate action on violations of law.  The problem of a plaintiff with standing is the main issue for Georgian Environmental NGOs.  Too often we could not initiate a court case because we could not prove a sufficient interest in the cases. Finding the plaintiffs with standing among citizens creates lots of the problems for them (because of  problems with the community or blackmailing) as well for us, as we are never sure how far he or she will go.  The entrance into force of the Aarhus Convention on 31 October, 2001, hopefully will solve this problem.

Contact information of person providing information:

Merab Barbakadze

Executive Director of

“Legal Society Association”

Flate 54, Building-32

0138, Varketili-3

Tbilisi, Georgia

Tel. +(995 32) 797279

mob. +(995 99) 508 514

e-mail. als@ip.osgf.ge

www. interconnection.org/lsa

Manana Kochladze:

19 Ateni str, 380079, Tbilisi, Georgia. 

Tel. 99532291006, Fax: 99532 29 10 01;

 e-mail: manana@wanex.net

Constitution of Georgia, Art. 37:

 3. Everyone has the right to live in a healthy environment and use natural and cultural surroundings. Everyone is obliged to protect the natural and cultural surroundings.
5. Individuals have the right to complete, objective and timely information on their working and living conditions.

Law of Georgia On  Environmental Protection, art. 6 : 

A citizens are entitled to: 

a) live in the environment, harmless (safe) for his or her health;

b) use the natural surroundings;

c) obtain the full, objective and timely information on the state of the environment, where he or she lives;

f) take part in decision-making process and in the examination of this decision in the scope of environmental protection;

HUNGARY 


Case Study I: “The Balaton Highway Case”

Specific “Access to Justice” Issue:

An extremely narrow interpretation of standing for environmental NGOs continues to prevent them from seeking judicial review of actions and decisions with clear environmental impacts. 

Relevant Aarhus Provisions:

Article 9 (2), (4)

The case illustrates the following “access to justice” issues:

· NGO’s involvement (sufficient interest) 

· NGO’s standing 

· Publicly accessible decision 

Case Study Details:

Cited Case:

“Somogy Nature Conservation Organization v. Ministry of Traffic, Telecommunication and Water Management of Hungary”

Parties involved:

· Plaintiff: Somogy Nature Conservation Organization of the County Somogy of Hungary, environmental NGO and affiliate of the Hungarian Birdwatcher Society

· Plaintiff’s Representation: Environmental Management and Law Association (EMLA)

· Defendant: Ministry of Traffic, Telecommunication and Water Management of Hungary

· Third-Party Intervenor (for the defendant)
 : State Highway Management Company 
Background Facts: 

It has long been the intention of the Hungarian government to build a highway connection between Budapest and the Adriatic Sea, along the Southern shore of the Lake Balaton.  Throughout the past decade, several government resolutions and proposals have been offered towards making this link a reality.  In current form, the highway, known as M7, extends only partially out from Lake Balaton. 

In 1993, the State Highway Management Company (“SHMC”) petitioned the Traffic Inspectorate General for a permit to lengthen the M7 highway. 

SHMC proposed two alternate plans for the expansion of M7. The first plan (called “A” after the Hungarian word ALAGÚT = ‘tunnel’) leads through villages near the lake in a tunnel.  The advantages of this plan are the conservation of wildlife and of natural habitats, while the disadvantages are concentrated pollution at the ends of the tunnel in inhabited areas. Conversely, the second plan (called “V” after the Hungarian word VÖLGYHÍD = ‘viaduct’) would cut through a 100 ha forest.  Its advantages are less pollution for inhabited areas, while the obvious disadvantage is the clearcutting of a large area of woodland.

In public hearings on the matter, the Mayors and Village Councils of neighboring communities supported the “V” version, while plaintiff, Somogy Nature Conservation Organization (“SNC”), favored the “A” version, or at least opposed the “V” version.

In 1996, the Inspectorate issued a permit allowing expansion of M7 to move forward with the “V” version.

Procedural History: 

That same year, SNC filed a complaint before the Ministry of Transport, Telecommunication and Water Management (“Ministry”), the superior administrative agency on such matters, seeking judicial review of the Inspectorate’s decision to issue a permit.  

The Ministry rejected SNC’s claim, stating that the group lacked sufficient standing to bring a legal action in the matter.  The Ministry’s ruling turned on two points:

1. There was no need to involve an environmental NGO, since the state environmental and nature conservation agencies took part in the permitting process;

2. The matter is not an “environmental’ case as defined by the Hungarian Environmental Act, therefore no NGO standing is permitted.

Subsequently, SNC filed a second complaint, this time before the Capitol Court of Budapest, seeking judicial review of the Inspectorate’s decision.  In similar form, the Capitol Court dismissed the case, holding that SNC lacked standing in such matters.

SNC appealed to the Supreme Court in 1997 and again in 2000, seeking an extraordinary judicial remedy.  Both times, the Court dismissed SNC’s claim for lack of standing.  In the latter decision, the Supreme Court detailed its standard for granting standing to environmental NGOs.   

Final Outcome 

The Supreme Court’s decision precludes any environmental NGO from challenging governmental decisions in matters not expressly involving Hungarian environmental laws. Concurrent to this decision, several similar high-level judicial decisions on standing were also issued, each systematically refusing NGO standing in cases with environmental relevance, but not directly concerning environmental impact assessments (EIAs) or environmental audit cases.
  Thus, legal matters with clear environmental impacts, though governed by other bodies of law, are beyond the reach of those groups most qualified to challenge governmental decision effecting the environment.  

Concerning the highway, there is now disagreement over whether the original “V” version should be built or a scaled back version requiring less deforestation and costing less.

Case Study Analysis:
Related Actions and Campaigns:

SNC filed a complaint with the Attorney General, requesting action taken against the construction permit. The prosecutor office refused the application, referring to the proceeding lawsuit that prevents prosecutor action, according to the Act on Prosecutors.

SNC also conducted a mass media campaign to raise awareness about the environmental problems of extending the M7 highway.
Utilized Access to Justice Techniques 

In challenging the Inspectorate’s decision, SNC’s only recourse was to file before an administrative or capitol court, pursuant to Chapter 20 of the Hungarian Civil Procedural Code.

In addition, SNC cited a lower countryside town court decision is asserting that standing had been established for NGOs in such cases. 

A Narrow Concept of Standing Significantly Hinders Valuable NGO Involvement

The Supreme Court’s ruling is shocking for its narrow view of what constitutes environmental matters triggering standing for NGOs.  Hungary’s guiding law on standing, Art. 3 paragraph 4 of the Act on Administrative Procedure, requires that a party must have a right or legitimate interest affected by the case.  Referencing this law, the Court held that environmental NGOs have a legitimate interest in only those matters directly involving “environmental” statutes, “environmental” impact assessments, or “environmental” audits.
  In this, the Court hinged standing on a word rather than an effect.  

The instant matter illustrates a host of issues that while not labeled environmental per se, clearly have environmental consequences.  The “legitimate interest” of NGOs that the Court claims to understand is no different among matters involving environmental rules and those simply having environmental consequences.  In both cases, environmental NGOs seek to access the courts to effect responsible government decisions and adequate protections.  The line drawn by the Court is an artificial one, and one that is causing a large disservice to the notion of access to justice.    
Issues of Cost

A positive aspect of the case is that all the proceedings were almost free of charge for the plaintiff, since – according to Art. 5 of the Act No. 93 of 1990 on Administrative Fees – all NGOs have a free of charge status in initiating administrative and court proceedings.

A second positive element was that the legal services provided to SNC were provided by EMLA, an environmental public interest legal organization that provides legal services free of charge.  Their continued pro bono work is a model that should be supported and financed throughout Eastern Europe. 

Party Contact Information: 

Parties to Trial:

PLAINTIFF

Somogy Természetvédelmi Szervezet

H-8708 Somogyfajsz, Kossuth L. u. 62., (36-85) 337-146

DEFENDANT

Közlekedési és Vízügyi Minisztérium

H-1077 Budapest, Dob u. 75/81., (36-1) 322-02-20

THIRD PARTY

Állami Autópálya Kezelő Rt.

H-1024 Budapest, Fényes Elek u. 7/13., (36-40) 40-50-60

Author of Case Study 

Dr. Csaba Kiss, Environmental Attorney; 

Environmental Management and Law Association 

address: H-1076 Budapest, Hungary, Garay u. 29/31

(tel/fax: (36-1) 322-84-62; 

e-mail: drkiss@emla.hu.

HUNGARY 


Case Study II: “The Metal Plant Case”

Specific “Access to Justice” Issue:

A resident, located in the neighborhood of metal waste facility, filed a judicial complaint to compel access to information on the facility that had been denied because the individual did not have standing in any lawsuits involving the facility. 

Relevant Aarhus Provisions:

Article 9 (1)

The case illustrates the following “access to justice” issues:

Main review procedure by court or independent body providing binding decision in access to information cases. 

Case Study Details:

Cited Case:

Mr. István Kõvári  v. Environmental Inspectorate of Northern Hungary
Parties involved:

· Plaintiff: Mr. István Kõvári, resident of Sajókeresztúr, member of the village council 

· Plaintiff’s Representation: Environmental Management and Law Association (EMLA)

· Defendant: Environmental Inspectorate of Northern Hungary

Background Facts: 

Mr. István Kõvári, in his private capacity, filed a request before the Environmental Inspectorate of Northern Hungary to access environmental information related to (air and noise) emission data of BÉM Co., a metal waste reprocessing plant.

Procedural History: 

In 2000, Mr. István Kõvári requested that the Environmental Inspectorate of Northern Hungary provide information it collected on air and noise emissions from BÉM Co.

The Inspectorate refused the request, stating that Mr. István Kõvári lacked standing in any of the cases relating to BÉM Co. emissions.  In 2001, conceding a lack of standing on these matters, Kõvári, nevertheless, filed a complaint before the local City Court of Miskolc, seeking a court order to have the Inspectorate provide the information. 
Kõvári based his claim on Act No. 63 of 1992 (Freedom of Information of Public Interest), a progressive law allowing any person acting in the public interest to seek a court order for the provision of information.  Most important, burden rests with the handler of the data to prove why a refusal of information is lawful or well founded.

At the heart of his complaint, is the argument that information access should not be reserved solely for those with standing in a related matter but available to all in furtherance of the public interest.  Moreover, the decision to provide data should not turn on whether the data is from a private company or on who financed the collecting and processing of the data in question.

A decision in the case is still pending and expected to be delivered at a hearing on September 5, 2001.

Final Outcome 

While a final decision is still pending, the Inspectorate has voluntarily provided air emission data.

Case Study Analysis:
Related Actions and Campaigns:

Ecological Institute for Sustainable Development Miskolc, an environmental NGO supporting Kõvári in his suit, participated in an environmental impact assessment of BÉM Co. 

Also, in August 2000, local residents filed a complaint at the ombudsman, commenting on the permitting process of the BÉM Co., and complaining about the shortcomings of the EIA process running. There has been no effective result thus far.

Utilized Access to Justice Techniques 

Kõvári requested information from the Inspectorate and from BÉM Co. directly as person seeking information in the public interest.

In addition, with the assistance of Ecological Institute for Sustainable Development Miskolc, Kõvári participated in the environmental impact assessment of BÉM Co., as an alternate means of accessing information, via Hungary’s EIA regulation, that allows access to information and participation in decision-making for environmental NGOs.

Finally, Kõvári filed a lawsuit as soon as his request was denied in order to compel judicial review of the Inspectorate’s policy regarding information access.

Benefit of Filing Judicial Complaints In Order to Access Information

The instant case reveals the advantage of filing a lawsuit in response to the government refusing to provide access to information.  While a decision is still pending, the Inspectorate has already voluntarily provided some information.  In addition, the lawsuit compels the court to further define and establish precedent for the use of applicable information laws.  In this, the benefits of the lawsuit will extend beyond Kõvári and may serve well other citizens and NGOs in the future. 

Reduced Fees for Information Challenges and NGO Assistance Make Citizen Suits More Feasible 

Given that the lawsuit was filed by an individual there was a minimum court fee.  If an NGO were to initiate a similar lawsuit, there would be no fee.  Because fees in such matters are either nominal or non-existent, there is little problem and hesitation in initiating such review processes. Further, since an environmental NGO supported Kõvári’s action, its operational budget cover incidental and overhead costs, while EMLA, a public interest legal organization, provided pro bono legal representation.

Party Contact Information: 

Parties to Trial:

PLAINTIFF

Kővári István

H-3791 Sajókeresztúr, Petőfi S. u. 3.

DEFENDANT

Észak-Magyarországi Környezetvédelmi Felügyelőség

H-3530 Miskolc, Mindszent tér 4., (36-46) 517-300

LOCAL ENVIRONMENTAL  NGO

Ökológiai Intézet a Fenntartható Fejlődésért Alapítvány

H-3525 Miskolc, Kossuth L. u. 13., (36-46) 352-010

Author of Case Study 

Dr. Csaba Kiss, Environmental Attorney; 

Environmental Management and Law Association 

address: H-1076 Budapest, Hungary, Garay u. 29/31

(tel/fax: (36-1) 322-84-62; 

e-mail: drkiss@emla.hu.

KAZAKHSTAN 


Case Study I: “The Petrol Plant Case”

Specific “Access to Justice” Issue:

The Akim City government issued a permit for the construction of a petrol station without allowing expert testimony representing public interest concerns to be heard during hearings on the proposed station.

Relevant Aarhus Provisions:

Article 9(4).

The instant matters underscores a continued lack of concrete mechanisms for public participation in environment-related decision –making.

Case Study Details:

Cited Case Name:

Interim injunctive Relief CLaim: Mannheim Higher Administrative Court (VGH), ruling dated 29 June 1994 (File No.:  10 S 2510/93), Neue Zeitschrift für Verwaltungsrecht <NVwZ> 1995, 292 ff.

Legal Action: Mannheim Higher Administrative Court, judgement dated 28 June 1995 (File No.: 10 S 2509/93), Neue Zeitschrift für Verwaltungsrecht <NVwZ> 1996, 297 ff.
Parties involved:

· Plaintiff: “Asian and American Partnership” (“partnership”),  Regional NGO 

· Defendant: Almaty City Government 
Background Facts: 

The Akim (local government) of Almaty City initiated proceeding to construct a petrol station in adensely populated district of Almaty.  During the course of proceedings, the Akim refused any environmental expert testimony addressing potential environmental harms stemming from construction of the station.  The station was subsequently constructed.
Procedural History: 

On behalf of individual Almaty citizens opposed to construction of the station, Partnership filed a lawsuit against the city government seeking to halt construction of the station.  Ultimately, the court ruled in favor of the city stating that the city was reasonable in deciding that environmental expert testimony was not necessary in light of existing documents and the deliberations already made by the city.  Further, the court found no clear evidence that the station posed an environmental threat justifying the need for construction to be halted in the absence of environmental expert testimony.

Final Outcome 

Despite the court’s ruling, in November 2000 a settlement agreement was reached between the owners of the petrol station and Partnership allowing for various environmental safeguards to be implemented at the station.

Case Study Analysis:
Utilized Access to Justice Techniques 

Partnership attempted to participate in administrative proceedings concerning construction by offering expert testimony to counter the government’s expert.  Upon being denied, judicial review of the city’s decision was sought.

Inadequate Procedural Guarantees of Participation in Decision-Making Environmental Statute

This local matter underscores a continuing lack of procedural rights to public participation in administrative hearings.  Both the decision of the city to deny expert testimony countering the city’s assertions and the judges affirmation of that decision were arbitrary and without due cause.  


Party Contact Information: 

Mrs. Dina Smirnova – Director of KazLEEP; tel: + 7 3272 69 64 45; e-mail: Kazleep@ecostan.org

KAZAKHSTAN 

Case Study II: “Waste in the Caspian Case”

Specific “Access to Justice” Issue:

Local NGO's efforts to enforce existing environmental laws against drilling company were made more difficult by a lack of precedent guiding on the matter and an absence of consistently applied procedural mechanism for enforcing applicable law on the matter.

Relevant Aarhus Provisions:

Article ???

The decisions made by the local (procuracy) prosecutors and court underscore how a lack of precedent and individual procedural rights to bring an action can render substantive environmental laws ineffective.

Case Study Details:

Parties involved:

· Plaintiff:  PU “Caspiy – XXI”

· Defendant: Offshore Kazakhstan International Operating Company (OKIOC)
Background Facts: 

Since July 1999, OKIOC has discharged 36-38 tons/ day of unfiltered waste discharge into shallow waters within the North Caspian Sea.

Subsequent monitoring has revealed the location adjacent to these discharge activities to be highly toxic and posing a threat to surrounding aquatic plant and wildlife.

OKIOC's discharges take place in a state-sanctioned sanctuary zone with the sea and violate "special environmental requirements" regulations for the zone as well as provisions within the 1997 Law of RK "On Specially Protected Areas."

Procedural History: 

PU submitted several letters to the local procurator (prosecutor) of Atyrau requesting that relevant provisions within the above legislation be enforced against OKIOC.

In response to PU’s filed complaint, a panel of prosecutors confirmed that OKIOC had in fact unlawfully discharged pollutants into the protected zone but refused to bring an enforcement action against the company.  Instead, the panel merely issued a declaration that such discharges should cease, as they are violations of the Law of RK “On Specially Protected Areas.”  

Final Outcome 

No further action was taken nor was OKIOC made to pay damages for environmental damage caused by its actions.

Case Study Analysis:
Utilized Access to Justice Techniques 

PU pursued its only option for legal action  -- seeking the representation of its interests by the local procurator.  

Dependency on Procuracy Stunts Citizen Access to Justice

In this matter, PU lacked the ability to bring a suit directly against OKIOC.  Instead, PU’s only option was to petition the local panel of prosecutors to represent their interests against the company.  Such reliance is problematic in terms of environmental law enforcement where prosecutors lack precedent and expertise to guide them in bringing suits.  Furthermore, prosecutors, as arms of the Stare, are often influenced by other interests and therefore will often not aggressively enforce laws.  Had PU had a procedural right to bring suit directly and in that standing as an environmental association, the result might have differed. 


Party Contact Information: 

Chairman of PU “Caspiy – XXI”, Mr. Ibragim Kushenov, representative of the City Maslichat; tel/fax: + 7 31 222 31029, 31222 33246; e-mail:  isaratyrau@astel.kz

KAZAKHSTAN 


Case Study III: “The Fired Advocate Case”

Specific “Access to Justice” Issue:

The State Forestry Committee removed esteemed director of a private nature sanctuary, with a notable public interest and conservation record, from his post without notice and cause when the government acquired the sanctuary.

Relevant Aarhus Provisions:

Article ???.

Director’s termination is consistent with several instances where the rights and interests of citizens, NGOs, and their members have been violated or trumped by upper-level governmental bodies and the courts. 
Case Study Details:

Parties involved:

· Plaintiff: Mr.Homullo, Director, Almaty State Nature Sanctuary, Talgar City

· Defendant: The Ministry of Agriculture, Forestry Committee (“Forestry Committee”)

· Plaintiff’s Legal Representative: National Environmental Association (“NEA”) 
Background Facts: 

After graduating from the Kazakhstan Agricultural Institute with a specialisation Forestry Engineering, Mr. Homullo served as a specialist with the sanctuary from 1969- through 1986.  During this time, Homullo was recognised for his service and accomplishments several times by government agencies.  Subsequently, in 1986 Homullo was named director of the sanctuary and in 1996 was awarded a SOROS prize for his research on regional biodiversity.

Shortly thereafter, the State took over the sanctuary and placed it under the jurisdiction of the Forestry Committee.  Without notice or cause, the Committee removed all existing sanctuary officers, including Homullo, and replaced then with members of the Forestry Committee.

Protesting this action, Homullo refused to leave his position and consequently disciplinary measures were taken against him by the State.

Procedural History: 

On January 26, 1998, Homullo requested that NEA represent him in a suit against the Forestry Committee, claiming that the Committee’s termination of his position and subsequent replacement were without merit.

At an administrative hearing before Talgar City’s Council on Sanctuaries, NEA presented evidence of Homullo’s record of service as director and the lack of findings supporting the Committee’s termination of Homullo.

The Council ruled in favor of Homullo holding that the Committee’s termination was without merit and that he should be immediately reinstated.  The Committee appealed the Council’s decision before the Talgar District Court of Almaty Oblast.  On July 27, 1999 the District Court rejected the Committee’s arguments and affirmed the decision of the Council.  On a second appeal on September 27th, the Civil Rights Court of Almaty Oblast reaffirmed the Council’s decision and order that Homullo was wrongfully terminated and that disciplinary action against him were improper.  Through the whole of this appeal process, Homullo had not been reinstated to his position.

Final Outcome 

Despite the decisions of the district and civil rights courts, there was significant delay in reinstating Homullo.  Both the Ministry of Justice of RK and the Ministry of Natural Resources and Environmental Protection acted to delay his reinstatement by continuing to assess his termination and possible disciplinary action, despite court order for immediate reinstatement.

Finally, on March 1, 2000, six months after the court order, Homullo was reinstated.  

Case Study Analysis:
Utilized Access to Justice Techniques 

Over the course of representing Homullo, NEA filed more than 30 applications and approximately 10 appeals to relevant governmental bodies and the courts before Homullo was reinstated.

Arbitrary Executive Decisions Seldom Overruled by Judiciary

To be sure, the courts’ ruling in the instant matter effectively secured Homullo’s rights as director of the sanctuary – an NGO inexplicably taken over by the State.  However, such vindication of the rights and interests of individuals and NGO’s continues to be rare. 

The case is more revealing for the Committee’s termination of Homullo, actions during the proceedings, and the State’s subsequent delay in reinstating Homullo.  That the State Fired Homullo without cause and continued to delay Homullo’s reinstatement, despite a court ruling, reveals the continued dominance the government has over citizens in judicial proceedings.  Moreover, at all stages of judicial review, NEA had to work against an apparent influence on the judges posed by Forestry Committee officials.  Typically, such undue influence makes it difficult for the courts to deliver objective decisions.  

Public Interest Legal Aid Organization  Allowed for Success

Homullo’s victory in the courts, despite the government’s continued influence and dominance among the judiciary, underscores the importance of competent public interest legal aid being available.  NEA’s legal competency and persistence allowed Homullo to present an effective legal argument in defense of his rights.

The court’s decision suggests that quality legal representation of citizens and NGO's, when made available, can go far overcoming historical bias and corruption.

Party Contact Information: 

Mr. Yelkin, Chairman, National Environmental Association: Contact information not available

KAZAKHSTAN 


Case Study IV: “The Excessive Fees Case”

Specific “Access to Justice” Issue:

NGO representative was not shielded from legal action for comments made at a public hearing.  Furthermore, public prosecutor defending the representative demanded excessive fees for legal services – despite the court’s failure to resolve the matter.

Relevant Aarhus Provisions:

Article 9.4

The instant matter illustrates the following: 

· How the absence of procedural safeguards can prevent citizen participation in public hearings.  

· How the continued practice of requiring excessive attorney fees curtail the ability of citizens to bring and defend against legal actions.

Case Study Details:

Parties involved:

· Plaintiff: LTD “Monitoring,” , Environmental Monitoring Laboratory

· Defendant: Mrs. Chernova, representative, NGO “Caspiy Tabigaty”

· Defendant Advocate: Atyrau Public Prosecutor Office

Background Facts: 

On April 7, 2000, at a public hearing in conjunction with an Environmental Impact Assessment (EIA) of a local development project, Mrs. Chernova, representing NGO “Caspiy Tabigaty,” asserted that the company seeking permission for the project heavily polluted the site. 

Chernova’s remarks stood in sharp contrast to earlier testimony by LTD “Monitoring,” a laboratory hired by the company to conduct environmental monitoring onsite.  LTD “Monitoring” testified that no increases in discharges of pollution were observed.  In response to Chernova’s remarks, the director of LTD “Monitoring” filed a law suit in the Atyrau City Court against Chernova alleging that her remarks damaged the business reputation of the laboratory.  The laboratory sought 1 million tenge (what is this in dollars?) as compensation for “moral harm” done to the company by Chernova’s statements. 

To defend herself against LTD “Monitoring's” claims, Chernova sought representation by the Atyrau Public Prosecutor.

Procedural History: 

LTD “Monitoring” filed suit in May 2000.  After seven months and the calling of several witnesses, the city court failed to resolve the claim and on December 31, 2000 ruled the matter closed without a decision.  

Final Outcome 

Despite the absence of a court ruling, the Public Prosecutor required a fee of 20 thousand tenge (dollars?) from Chernova for its representation.

Case Study Analysis:
Utilized Access to Justice Techniques 

Chernova pursued her only viable option for legal defense – seeking representation by the local procurator.  

Liability for Public Comments Made at Public Hearings Hinders Citizen Participation in Environmental Decision-Making

Chernova’s objective statements regarding pollution onsite should not be permitted to be a source of litigation.  When speaking in the course of a public hearing, those making comments that are neither slanderous or libel should be granted immunity from potential lawsuits.  

In this matter, Chernova’s testimony directly related to the EIA and thus was relevant and proper.  Allowing parties to bring lawsuits against individuals for such comments made during public hearings, prevents greater public participation.  For fear of having to go to court and having to pay significant fines, those who should otherwise testify at hearings will not.

Excessive Attorney Fees Stunts Citizen Access to Justice

The excessive fee required by Chernova for representation is an additional hurdle to public participation and access to justice.  In this matter, the fee should have been either reduced or waived given the subject matter of the suit and Chernova’s status as an NGO representative.  In addition, a fee shifting or fee forgiveness scheme should be used when, as here, the party suing has not succeeded on the merits and is in a better financial position than the defendant.

In sum, requiring that individuals and NGOs pay extreme fees with no opportunity for fee shifting or waiver prevents socially important litigation from being filed. In addition, as illustrated in this case, it also makes it difficult for individuals and NGOs to defend themselves for having participated in public decision making.

Party Contact Information: 

Mrs. Chernova, Director, Center of Environmental and Legal Initiative “Globe;” 

tel: + 7 831 222 41573; e-mail: isaratyrau@astel.kz
LITHUANIA


CASE STUDY I:  EXTRA-JUDICIAL PROCEDURE

Name of matter: 

The Chief Administrative Disputes Commission received the complain of the claimants V. Šiaulienė and A. Giniotienė on 8 June 2000 (registration No 2000/05-43), in which they asked the Commission to legitimately assess the responsibility of the Ministry of Environment of the Republic of Lithuania (MoE) and the Ministry of Health of the Republic of Lithuania (MoH) when assessing the activities of the employees of the institutions under their subordination (Kaunas Region Environmental Protection Department (Kaunas REPD), which is under subordination of the MoE and Kaunas Public Health Centre (Kaunas PHC) – under subordination of the MoH).

Parties involved: 

Claimants:   V. Šiaulienė, address: 26-7 Sodų str., Kaunas

A. Giniotienė, address: 32-1 Sodų str., Kaunas.

Representatives of the institutions appealed against:


Civil servants of the MoE – I. Sabaliūtė, Head of the Legal Division; R. Užolas, Senior Specialist of the Legal Division; J. Žukauskas, Senior Specialist of the Landscape Division, representing the Ministry with authorisation No 01-08-2563 of 20 June 2000 of the Minister of Environment.


Civil servants of the MoH – J. Tartėnas, Chief Specialist of Kaunas PHC, representing with authorisation No 03-10-3395 of V. Kriauza, Vice-Minister of Health, adopted on 20 June 2000; and G. Rėgalienė, Head of Health Division of the Ecological Medicine Centre of the Hygiene Institute of the MoH, representing with authorisation No 03-10-3394 of 20 June 2000 of V. Kriauza, Vice-Minister of Health.

Access to justice matter/s, problem/s involved: The claimants stated in their complaint of 8 June 2000 to the Chief Administrative Dispute Commission that they had appealed to the above ministries in accordance with administrative procedure. However, the responses of the ministries did not satisfy them, as the ministries only stated violations which the claimants had pointed out. The main request of the claimants to review and assess the actions of Kaunas REPD and Kaunas PHC when adjusting and approving the detailed territorial plan for building the filling station was not considered. The claimants asked the Commission to order both institutions (the MoE and the MoH) to exhaustively assess their complaints of 17 April 2000 in accordance with the Law on Public Administration of the Republic of Lithuania.

The case illustrates the public’s right to access to extra-judicial procedure to challenge acts and omissions by public authorities which contravene provisions of the national law (Aarhus Convention Art. 9(3)); injunctive relief (Art. 9(4)).

Background facts. Procedural history: On 17 April 2000 A. Giniotienė, on behalf of the residents of Žemieji Šančiai region of Kaunas city, appealed to the MoE with the request to assess the actions of J. Varanauskas and F. Vainorius, civil servants of Kaunas REPD, when adjusting the detailed territorial plan for building a filling station at 67 A. Juozapavičiaus avenue. The claimant specified that paragraphs 31-33 of the Special Provisions of the Exploitation of Land and Forest, adopted by Resolution No. 345 of 24 March 1998 of the Government of the Republic of Lithuania, were seriously violated when adjusting the detailed territorial plan. The suitability of the land plot at 67 A. Juozapavičiaus avenue for building the filling station had not been assessed (geographical location, ecological situation), and civil servants of Kaunas REPD ignored violations of the devised and adjusted detailed plan: 1) the protection zone of the liquid fuel station was not observed; 2) the distance from the underground fuel reservoir to residential houses was shorter than is required by the standards, 3) the detailed plan was devised on the basis of non-existant requests of residents to change the designation of their residential houses. The fact that signatures of over 200 residents protesting against the building of the filling station on this land plot have been collected was not taken into account. The claimant, on behalf of the residents of Žemieji Šančiai region, requested the establishment an independent expert commission to assess the actions of civil servants of Kaunas REPD.

A. Daubaras, Vice-Minister of MoE, by Letter No 01-24-2081 “Concerning the Actions of Kaunas REPD when adjusting the detailed plan of the land plot at 67 A. Juozapavičiaus av.” of 16 May 2000 answered to A. Giniotienė that: 1) Kaunas REPD did not object to the consideration of the land plot located at 67 A. Juozapavičiaus av. in Žemieji Šančiai as a place for building the filling station, keeping the standard distances to residential houses and other buildings; 2) It is shown in the conditions of the detailed plan of the land plot and the main scheme drawn up by Special Purpose Company “Kauno Planas” that the multi-apartment house at 26 Sodų str. is 50 m away from the filling station and complies with the standards, and private houses at 65 A. Juozapavičiaus av. and 34 Sodų str. are 15 m and 27.5 m. away respectively. However, it is indicated in the conditions of the detailed plan of the land plot and the main scheme that it is possible to build the filling station only after changing the designation of these houses from residential to economic-commercial, as the distance from these buildings to the underground reservoir of the filling station is less than 50 m; 3) in the design stage, designers who are drawing up the plans for building the filling station will have to conduct research on air pollution and assess the planned amount of pollutants to be discharged into the air. Kaunas REPD will make the decision on building alternatives only when the project is in conformity with all environmental requirements and when the conditions of the detailed plan regarding the change in designation of buildings from residential to economic-commercial needs are implemented.

However, no assessment of the actions of civil servants of Kaunas REPD when adjusting the detailed plan for building of the filling station at 67 A. Juozapavičiaus av., Kaunas was found in the answer of A. Daubaras, Vice-Minister of MoE. The commission of experts for the assessment of environmental violations requested by the claimant was not established. Thus, the MoE has violated paragraphs 6.11 and 6.13 of the Regulations of the Ministry of Environment, adopted on 22 September 1998 by Resolution No 1138 of the Government of the Republic of Lithuania.

On 17 April 2000 V. Šiaulienė, on behalf of the residents of Žemieji Šančiai region of Kaunas city, appealed to the Minister of Health requesting the assessment of actions of Kaunas PHC when adjusting and adopting the detailed territorial plan for building the filling station. The claimant pointed out that having adjusted the detailed territorial plan, Kaunas PHC had seriouly violated paragraphs 31-33 of the Special Provisions on Exploitation of Land and Forest, adopted by Resolution No 345 of 24 March 1998 of the Government of the Republic of Lithuania.  Further in her complaint, the claimant listed the same arguments as the ones stated in the complaint of A. Giniotienė of 17 April 2000 to the MoE. In the opinion of the claimant, Kaunas residents’ rights to a clean and healthy environment would be seriously violated if plans for the filling station were approved. The claimant asked the Minister of Health to establish a competent commission of experts which would assess the current situation and the violations committed when devising and adjusting the detailed plan for building the filling station.

Vice-Minister V Kriauza, by Letter No 31-08-2731 of 19 May 2000, responded to                 V. Šiaulienė that the commission for the assessment of the legitimacy of activities of Kaunas PHC when approving and adjusting the detailed plan for building the filling station was established by Order No 240 of 5 May 2000 of the Minister of Health. The commission assessed the situation and presented their findings. The MoH approved these findings. The Certificate “Concerning the Detailed Plan for Designing of Filling Station at 67 A. Juozapavičiaus av. in Kaunas” of 11 May 2000 of the Expert Commission stated the following violations: 1) in line with the scheme of the detailed plan, the distance from the underground fuel reservoir to the residential house at 26 Sodų str. is 45 m; 2) the presented documents do not specify the way in which the condition of the general plan to change the designation of private houses at 34 Sodų str. and 65 A. Juozapavičiaus av. to that of non-residential will be implemented; 3) the level of traffic noise was assessed in a contradictory way; 4) the stretch between Mažeikių str. and Sodų str. is proposed to be widened in accordance with additional provisions of an initial environmental impact assessment condition of the detailed plan for the land plot at A. Juozapavičiaus av. 67 devised by the Special-Purpose Company “Kauno Planas”. Thus, the analysis of impacts for the safety of pedestrians has not been carried out. The Commission submitted the following proposals: 1) the sanitation zone of the filling station at 67 A. Juozapavičiaus av. must conform to the requirements of existing legal acts; 2) to make additional calculations of traffic noise on Mažeikių and Sodų streets; 3) designing to take into account the aspect of pedestrian safety.

However, the letter of  V. Kriauza, Vice-Minister of MoH  did not respond to the request to assess the actions of Kaunas PHC when adjusting and adopting the detailed plan for building the filling station.

Extra parties? Related actions?: The Chief Administrative Dispute Commission appealed to the administration of Kaunas County Office (the institution responsible for the approval of documents of territorial planning) and the State Territorial Planning and Construction Inspectorate (controls the preparation of territorial planning documents, carrying out of adjustment and public consideration procedures, verifies the conditions of these documents, their compliance with the requirements of the summary of territorial planning standards).

Letter No Š, G-595 of 16 June 2000 of Kaunas County Administration to the Chief Administrative Dispute Commission asserts that “the project has been adjusted with all institutions supervising whether the standards are being complied with, including Kaunas RPED and Kaunas PHC, and no comments were provided…”. The report on the public hearing indicates that “no observations or objections to this detailed plan were received during the public hearing”.

S. Naujalis, the Head of the State Territorial Planning and Construction Inspectorate, stated in his Letter No. 04-06-07-37-P of 16 May 2000, that the condidtions of the detailed plan of the land plot at 67 A. Juozapavičiaus av. violated the requirements of Special Provisions on Exploitation of Land and Forest, adopted on 24 March 1998 by Resolution No 345 of the Government of the Republic of Lithuania, in that that the residential house at 34 Sodų str. is within the protection zone of the filling station, and that the distance from the liquid fuel station and underground reservoir to the planned roadway in the territory of the filling station at Sodų str. is insufficient.

Access to justice technique used: The extra-judicial administrative procedure of the complaint (according to the Law on Administrative Dispute Commission of the Republic of Lithuania) was used as it is more expeditious than a lawsuit (a complaint shall be reviewed in 14 days after submission to the Commission) and free of charge for the parties involved (claimant and the institution appealed against).

Issues which were the subject of appeal: The Chief Administrative Dispute Commission concluded that in accordance with articles 6 and 8 of the Law on Environmental Protection of the Republic of Lithuania and paragraphs 7.8, 7.10, and 5.3.of the Regulations of the Ministry of Environment approved by Resolution No 1138 of 22 September 1998 of the Government of the Republic of Lithuania, the MoE not only had the right but also was required to reverse or modify the decision of the regional environmental protection department.  However, the Ministry of Environment only stated the violations committed by Kaunas REPD when adjusting the detailed plan and did not take any actions to reverse the decision of its subordinated institution.

Also, the Chief Administrative Disputes Commission concluded that in accordance with paragraph 6.26 of Regulations of the Ministry of Health, adopted by Resolution No 926 of 24 July 1998 of the Government of the Republic of Lithuania, and articles 37 and 84 of the Law on the System of Health Care of the Republic of Lithuania, the MoH after receiving the conclusions of the established Commission had to assess the actions of the civil servants of Kaunas PHC when adjusting the lay out scheme of the filling stations in Kaunas city and the detailed plan for building the filling station on the land plot located on A. Juozapavičiaus street. However, this wasn’t  done.

What was the outcome?: The Chief Administrative Dispute Commission on the basis of the determined circumstances and the presented documents  decided:

1. To instruct R. Alekna, the Minister of Health, to ensure the assessment of the legitimacy of activities of the Head of Kaunas PHC and responsible civil servants, when adjusting the detailed plan of the land plot located at 67 A. Juozapavičiaus av. in Kaunas.

2. To instruct D. Lygis, the Minister of Environment, to ensure that violations committed by the civil servants of Kaunas REPD when adjusting the detailed plan of the land plot at 67 of A. Juozapavičiaus av. in Kaunas and “the correction of the lay out scheme of filling stations in Kaunas city (Supplement No 2)” have been eliminated in accordance with the procedure established by law.

3. To instruct the MoH and the MoE to notify the claimants by 26 July 2000 about the results of the enforcement of the decision. 

4. The decision of the Chief Administrative Dispute Commission must be carried out by 26 July 2000, with notification of the Chief Administrative Dispute Commission about its implementation.

The claimants have the right to appeal the decision of the Chief Administrative Dispute Commission to the Higher Administrative Court within a period of 20 days after receiving the decision. 

The claimants also have the right to apply to the Higher Administrative Court concerning the enforcement of the decision of the Chief Administrative Dispute Commission, if institutions responsible for the implementation of the decision do not implement it within the set time frame. (Signed by A. Gylys, the Head of the Chief Administrative Disputes Commission, members: R. Bakševičienė, J. Mikalčienė, R. Petkutė, T.P. Vėlyvis).

Current status/ follow-up. The MoE and the MoH have enforced decision No 2000/05-43 of the Chief Administrative Dispute Commission, dated 22 June 2000. Despite this, the claimants appealed to the Higher Administrative Court complaining about the insufficient implementation of the decision of the Chief Administrative Dispute Commission. However, later they withdrew the complaint.

Contact information of person providing information: Information has been prepared based on decision No 2000/05-43 of the Chief Administrative Disputes Commission, dated 22 June 2000 by Stasilė Znutienė, the Chief Specialist of the Public Information Division of the MoE (A. Jakšto str. 4/9, LT-2694 Vilnius; tel. +370 2 61 44 53, fax +370 2 22 08 47; e-mail: S.Znutiene@aplinkuma.lt).
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Case Study I: “The Sarmi’ Park Case”

Specific “Access to Justice” Issue:

Citizens located near a public park faced a series of procedural and substantive obstacles – before administrative hearings and the courts – in attempting to participate in construction permit decisions related to the park. 

Relevant Aarhus Provisions:

Article 9 (3)

The instant matters underscores the continued difficulty citizens have in accessing information, participating in decision-making, and seeking judicial intervention to enforce those rights as a matter of law.

Case Study Details:

Parties involved:

· Plaintiff: 10 residents from among 280 petitioners 

· Plaintiffs Representative: Ecolex, Moldovan Public Interest Environmental NGO (“EPAC”)

· Defendants: FIFIRA, International Philanthropic Fund of the Afghanistan War Invalids; Chisinau Municipality
Background Facts: 

In October 1999, construction on tracts of land included within Sarmizegetusa Park in Chisinau, Moldova.  In March 2000, several residents from the involved neighborhood submitted a petition for review to the Moldavian EPAC.  EPAC attorneys determined that, since construction began, the residents of the area had been unable to get information on what was being built and whom the owners were despite repeated requests to the municipal authorities.  In addition, the residents attempted to file a complaint in court detailing their opposition to the decision to permit construction, pursuant to the Law on Petitioning, but remained unable to provoke any response from the municipality.

Procedural History: 

EPAC initially submitted a request for information under the Law on Environmental Protection.  In April 2000, the Chisinau Municipality responded that the land in the park had been allocated to (1) Nazaret Company, for construction of an office building and parking lot; (2) the International Philanthropic Fund of the Afghanistan War Invalids (FIFIRA), for construction a 40-car parking lot; and (3) the Union of Evangelist Churches, for construction of a church.  The municipality further noted that after reviewing the citizens’ petition, they would annul the decision allotting land to Nazaret Company.

EPAC then pressed the case to the higher-level government office charged with coordinating the activities of local public administration, the Chisinau Prefect’s Office.  In a petition to the Prefect’s Office, EPAC urged that the decisions allotting parkland to FIFIRA and the Union of Evangelist Churches be remanded.  

The Prefect’s Office took no action, at which point EPAC, in accordance with the Law on Public Administration, took legal action, challenging the decision of the Municipality in court.  In addition, EPAC separately petitioned the Chisinau Environmental Agency to order a halt in construction because the necessary environmental expertise had not been undertaken.  The Environmental Agency did order the cessation of construction.

In June 2000, EPAC’s lawsuit was submitted to the Administrative Court of Chisinau Tribunal, naming Chisinau Municipality and FIFIRA as defendants and requesting annulment of the Municipality decision and a halt to construction.
  EPAC asserted that the resident’s procedural rights had been violated given the failure to disclose information regarding the land allotment decision, failure to respond to the citizen petition, and a failure to secure a proper environmental expertise prior to starting construction.  Moreover, defendants committed substantive violation of both the Land on Green Spaces, which specifies that “constructions incompatible with the use of green spaces will be prohibited,” and the Forest Code, which prohibits the removal of green spaces containing trees and bushes.  Finally, EPAC alleged that FIFIRA violated Moldovan laws by taking a larger land surface than authorized, surrounding it with a fence, and removing several trees.  

In its response, FIFIRA submitted documents of approval from the State Environmental Inspectorate, the Direction of Control of Urban Constructions, and the functioning authorization of Chisinau Municipality.  

At the onset of the court review, EPAC requested an injunction to halt construction, which was accepted by the court.  During the trial period, construction was halted but began soon afterwards during the appeals process.

Citing EPAC’s reference to the land on Green Spaces, the court rejected EPAC’s claims, holding that they were without merit.  The court ruling stemmed from the fact that the Land Code, while enacted before construction began, was passed after the Municipality’s decision.  Moreover, in September 2000, when listing Parks to be considered as “Green Spaces,” the Municipality excluded Sarmizegetusa Park.  Despite the fact that this exclusion occurred during the course of trial, the court ruled in favor of defendants.

In November 2000, EPAC appealed to the Appeals Court of Moldova.  Pending transfer of EPAC’s appeal to the Appeals Court, the Ministry of the Environment investigated the Municipality’s actions in excluding the Park from protective status and required that Sarmizegetusa Park be included in the green space area of Chisinau.  In addition, construction resumed on the site.  EPAC did not request a further injunction because FIFIRA threatened that they would request payment of damages from the EPAC if they won the case.

EPAC’s appeal was not transferred to the Appeals Court until March 2001.  At this point, several court sessions were delayed due to the failure of the defendants to appear.  Ultimately, the Court of Appeals affirmed the lower court’s decision, holding that EPAC’s claims were without merit.  

Final Outcome 

EPAC’s suit was appealed to the Supreme Court of Justice in March.  Since then, two hearings, in May and June, have been postponed due to the failure of the defendants to appear.  On June 20, the Supreme Court of Justice rejected the second appeal as groundless.  At the request of the plaintiffs, EPAC is preparing an application to the European Court for Human Rights to appeal the decision once more.  Meanwhile, despite the decree of the Environmental Agency to include the Park as a protected green space, construction continues at the site.

Case Study Analysis:
Utilized Access to Justice Techniques 

EPAC pursued judicial review of the Municipality’s actions; applied for injunctive relief; and is currently appealing the decisions of the courts. 

Access to Information Remains Difficult

Initially, the citizens were unable to have proper or timely access to information.  When aided by the EPAC in stating their demands, the citizens were able to compel local government compliance with laws on access to information, but compliance clearly is a privileged exception rather than a standard practice.

Laws Regulating Appeals Process and Speediness of Trial and Decisions are Nonexistent
Perhaps the foremost obstacle illustrated by this case is the lack of a legal requirement regulating the appeals process or ensuring a speedy trial and decision.  This impact of this manifests itself in several ways.  First, given the opportunity for delay within the process of a defendant responding to a complaint, time constraints are critical.  When, as here, there are no rules for when a defendant must respond, defendants can delay the start of a trial simply by failing to send their reference to the court.

In addition, once the initial court hearing is set, the case cannot proceed without signatures from both parties. This again offers the defendant a way to delay the trial by failing to appear.
 

Also, while in theory, the judge can issue a decision without the presence of the defendant and issue a fine to the defendant for not appearing; in practice, judges do not issue such readily accept excuses from the defendant.  This would not present a significant problem except that the defendant’s absence from court, even when due to his own negligence, is a valid basis for appeal.  Hence a defendant can guarantee that several trials will be necessary before a final decision can be rendered, simply by choosing not to attend his own trial!

Another aspect of the delay of the trial process is that in an appeal the transfer of court files and information to the higher-level court can take many months.  In this case, one appeal required a delay of five months so that files could be transferred to the higher court.

Injunctive Relief Remains Rare

The failure to provide a speedy trial, for the reasons outlined above, is compounded by the inability of courts or administrators to issue any sort of injunctive relief.  Under the law, injunctions could have been issued by the Inspectorate for Construction Quality, the Environmental State Inspectorate, the Municipality, or the Court (Notably, the Chisinau Environmental Agency, which called for a halt to construction, could not issue injunctions.).  When issued, failure to comply with an injunction, or efforts to sell property that is subject to a legal injunction, can be punished with a fine of up to 25 minimum salaries.  

Most important, because there are no guidelines for judges in issuing injunctions, there was no way for the EPAC to persuade the Appeals Court judge to issue an injunction once his initial decision was made.  Hence, in this case, construction continued unabated even while EPAC judicially challenged the permitting of construction and a state governmental body issued an order of cessation.

Further, the provisions that allow for compensation for damages due to injunctions made it almost impossible for EPAC to press for an injunction after the first stage.  At its discretion, the court can require a plaintiff, who has an injunction issued in their favor but later loses the case, to pay damages for the cost of the injunction to the defendant.  In the instant matter, EPAC’s initial injunction did not extend through the appeals process and thus EPAC faced the threat of large damage costs if it sought to renew the injunction and lost the appeal. This obstacle represents a continued problem in terms of citizens and NGOs being able to achieve injunctive relief.

The case illustrates the impact denial of injunctive relief can have on efforts to secure one’s rights and interests.  Arguably, if construction were halted throughout the appeals process and appellate trial through an enforceable injunction, the Municipality would have had no choice but to recognize the park as a green space requiring protection.  That construction commenced gave the Municipality latitude to excluding the park from green space protection mid-trial.

Poorly Defined Administrative Jurisdictions Make Responsible Decision-Making Difficult

The failure to define administrative jurisdictions among various government agencies involved in a common issue is illustrated by the conflicting and overlapping authorizations received by FIFIRA.  For example, the Hydrometeo Agency approved construction of a parking lot for 40 cars, while the Municipality authorized construction of an 80-car lot.  In case of such a discrepancy, the Prosecutors’ Office is empowered to resolve the disagreement, but has no time frame in which to act.  

In the instant matter, EPACAC has received assurances that the Prosecutors’ Office will resolve this discrepancy at the next Municipality Council meeting.  Those assurances are the only action to be taken and are questionable given that Prosecutor Office representatives rarely attend the meetings of the Municipal Council, despite being legally required to attend.  In sum, the effort to coordinate permitting processes is cursory at best and hinders effective and meaningful citizen input and representation of their interests.

In Rendering Decisions, Judges Seldom Offer a Holding or Rationale for Their Ruling 

Another significant access to justice problem is that when a judge issues his decision on a case, he either accepts or rejects it, but does not provide any rationale for his decision.  Holdings are provided when the case is appealed, and even then only after the appeal is submitted.  

The effect of this is to prevent de novo review of the matter by the Appeals Court or allow the court to question independently whether the lower court abused their discretion.  Rather than allowing for an attorney to challenging the logic of a judicial decision, the appeals stage becomes yet another opportunity for the lower court judge to reject the party’s case – this time for the benefit of the higher court.  This unfairly restricts the ability of lawyers to challenge anew the legal and factual analysis of the case.

Possible Solutions

Several potential solutions exist to these obstacles, some of them straightforward and others more difficult to implement.  The clearest, most significant obstacles presented in this case are the lack of a speedy trial and the unavailability of injunctions, which combine to make it possible for the defendant to “win” through stalling tactics.  In redressing these obstacles, the appeals process shortened by legal guidelines specifying the amount of time that can pass for the next level trial to begin, and by improved procedures for transferring files between courthouses.

Another simple improvement would be eliminating the possibility for an appeal based on non-appearance at trial if the failure to appear is due to a party’s negligence.  An important aspect of this remedy would be to notify parties of the dates of the trial on a more consistent basis.  Under the present system, judges already can issue significant fines to parties for failure to appear in court but more often excuse absences regardless of the excuse.  Administrative reforms limited the excuses that are acceptable would go far in encouraging judges to enforce existing rules on court appearances.

Reforming the practice of issuing or denying injunctive relief requires the development of unified and consistent legal standards that detail who can issue injunctions, the basis for issuance, and how they are to be fairly enforced.  Several injunctive relief remedies are already in place under Moldovan law.  More specifically, courts have the ability to seize money or property belonging to the defendant; to prohibit the defendant to undertake specific actions; and to prohibit others from giving the defendant property or other obligations.  Collectively, the joint cost of these provisions cannot be greater than the cost of the case.  In addition, the court can ask the plaintiff to post a bond, and in the event that the plaintiff’s complaint is rejected, can require the plaintiff to reimburse damages caused to the defendant by the provisional measures.  

Despite these rules, however, injunctive relief is inconsistently awarded.  Case studies indicate that this is caused by many judge’s unfamiliarity with how the rule are to be applied.  In addition, as seen in the instant case, the bond requirement and threat of damage compensation prevents many citizen and NGO-plaintiffs from seeking this relief.  Education of the judiciary and provisions for public interest and low-income parties is essential.

Concerning undifferentiated administrative jurisdictions, a significant clarification of the roles of various arms of government in a common matter is essential — though difficult to achieve in a country whose administrative structure is constantly in flux.

Finally, the lack of underlying holdings for court decisions could be corrected by requiring that all judicial decisions be issued together with the legal reasoning behind the decision.  In the end, this would, however, mark a major shift from the current logic underlying the appeals process, and would likely be opposed by judges that resist the onus for correct legal reasoning being placed on themselves, rather than on the appealing lawyers.

Party Contact Information: 

Ecolex Moldova

Pavel Zamfir

pzamfir@ecolex.dnt.md
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Case Study I: “The Highway & Housing Case”

Specific “Access to Justice” Issue:

Local citizens used the courts to overcome administrative hurdles to information and public participation in their effort to stop a highway from being built near their homes. 

Relevant Aarhus Provisions:

Article 9 (2), (3), (4)

In the context of Aarhus’ “access to justice” provisions, legal issues include:

· Lack of fair equitable and timely access to courts (art. 45 of Polish Constitution);

· Lack of equitable and timely opportunity to participate in decision-making by public  (The Act on Access To Information On The Environment And Its Protection And On Environmental Impact Assessments);

· Inconsistent environmental impact assessment procedures;
· Benefit of citizen suits compelling judicial review;
· Ineffective treatment of multi-plaintiff suits (the need for class actions).
Case Study Details:

Cited Case Name:

The Case Re: Highway Development Near “Muchobor Maly” Housing Development, Warsaw, Poland
Parties involved:

· Plaintiff: Residents of the “Muchobor Maly” Housing Estate 
· Defendant: City of Warsaw 
Background Facts: 

In 1997 Warsaw officials approved building and land management conditions as a preliminary step to issuing construction permits for the development of a highway adjacent to the “Muchobor Maly” Housing Estate in Warsaw.  Anticipating an increase in traffic and home construction, existing residents filed each filed complaints, seeking judicial review of the city’s decision and stopping construction. 

Procedural History: 

Inhabitants of the housing estate separately filed petitions to the Municipal Revocatory Council requesting an administrative proceeding concerning the building and land management conditions for the highway plan.  The Council initially denied these several petitions, arguing that to have standing, individuals must be a party to the proceeding or have a legal interest.  According to the Council, living in the nearby housing estate was not enough.
  

Several residents filed a complaint before NSA (the Supreme Administrative Court), asserting the Council’s interpretation of Polish administrative procedure rules was too narrow.  The court agreed.  NSA ruled that the Council must redefine what parties had a right to participate in official proceedings. Consequently, the Council stated that inhabitants living closest to the proposed highway site had sufficient legal interest and thus were “necessary” parties. 

Those residents with standing, again in separate complaints, filed anew complaints before the Municipal Revocatory Council, asserting that the city’s approved building and land management conditions should be void.  Residents cited that the city’s failure to involve nearby inhabitants in approval proceedings rendered their decision invalid.  Further, in light of existing regulations,
 the city’s Environmental Impact Statement (EIS) was inadequate given incomplete data, a failure to address key environmental factors, a lack of inquiry into alternate plans, and failure to address means of minimizing environmental damage. 

The Council ruled in favor of the city, upholding the decision to approve construction.  In turn, residents appealed the decision to NSA.  Attempting to file a single appeal for the multiple claims, attorneys for the residents drafted a single brief and affixed the signatures of resident to the document.   Under Polish law, however, individuals are not treated as one party or as a class of plaintiffs.  Only legal persons or the members of formal organizations are treated as single subjects.  As such, each resident had to appeal separately.   For the benefit of the court, however, the principle of efficient proceedings requires that the multiple appeals be submitted as a single document and that the court issue a single ruling applicable to all. 

On September 5, 2000, NSA again ruled in favor of residents, holding that the Council’s approval of the city’s building and land management conditions was erroneous given obvious shortcomings in the city’s EIS.

Final Outcome 

The appeals court was the final ruling in this matter.  However, authorities are continuing construction.  Under Polish law, overturning the city’s building and land management conditions does not automatically negate building permits issued in reliance of the approved conditions.  Each building permit must be appealed separately and as long as the building permit is in force, construction is legal.

Case Study Analysis:
Related Actions/ Campaigns

Residents organized an informal protest committee and conducted numerous high-profile events near the proposed construction site.  In addition, the committee requested that the EIA Commission of the Ministry of Environment inspect the quality of the city’s EIS – an essential step in using the EIS as a legal argument.  The committee also researched and suggested alternative locations publicly and before the court.  

Utilized Access to Justice Techniques
Residents only recourse was to: 1) establish standing as necessary parties with a legal interest in the matter; and 2) seek judicial review of the city’s decision and the procedures followed in making that decision.

Ineffective Rules Governing Multi-Plaintiff Suit

In environmental law disputes, it is common for multiple individuals to have common claims against a single party. That the individual residents in this case were able to separately afford and secure the services of attorneys, file lawsuits, and lodge appeals is a rarity in situations such as this.  Where as here, multiple citizens share a common legal interest in a matter, all too often legal expenses are extreme and will deny some individuals within that group the opportunity to seek redress in court.  Class action suits, where individuals are joined together as one party by virtue of subject matter or legal claim, would go far in allowing individual citizens to pool together funds and efforts in seeking justice.  

Issues of fairness, applicability, and damages can easily be addressed by uniform rules.  For instance, rules qualifying individuals for membership based on subject matter and common issues of law ensures that consolidation is uniform and fair to the defendant.  Further, class action can be limited to a certain group of administrative or civil matters, where multiple plaintiffs seeking relief from a single defendant is common.  Finally, rule of court could also regulate the allocation of damages and relief among the multiple parties.

Filing of a Complaint is Critical Tactic in Ensuring More Consistent Public Participation

The instant matter illustrates the importance of filing a complaint in court to challenge administrative proceedings designed to eliminate public participation.  In filing a complaint, residents compelled judicial examination of the city’s practices in deciding who in the public has right to participate in proceedings.  The resulting change represented a significant victory in the effort to improve public participation in Poland.

Party Contact Information: 

Kamila Tarnacka, Environmental Law Center, 

Uniwersytecka 1, 50-951 Wrocław, Poland; 

tel. +48 71 34 102 34, fax. +48 71 34 101 97;

e-mail: kamis@eko.wroc.pl,
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Case Study I: “The Water Works: A Case in Progress”

Specific “Access to Justice” Issue:

Benefit of seeking judicial review is illustrated as NGO and various government agencies come together to challenge a massive project in a case that will raise public awareness of access to justice issues and establish valuable precedent for environmental laws. 

Relevant Aarhus Provisions:

Article 9 (2), (3), (4)

The case illustrates the following “access to justice” issues:

· Standing (sufficient interest and impairment of a right)

· Injunctive relief 

· Access to judicial review of government decisions 

· Lack of fair, equitable and timely access to justice ( remedies) 

· Lack of equitable and timely access to environmental information 

Case Study Details:

Cited Case:

Deputy of the RF State Duma Gudkov; Deputy of Moscow Oblast Duma Alekseev; Deputy of Moscow Oblast Duma Tebin; residents of Moscow Oblast Mashkin and Shevchenko v. RF State Construction Committee
Parties involved:

Plaintiffs:

· Deputy of the RF State Duma Gudkov; 

· Deputy of Moscow Oblast Duma Alekseev; 

· Deputy of Moscow Oblast Duma Tebin; 

· Mashkin and Shevchenko, residents of Moscow Oblast 

“Interested” Third Party:

· Regional Public Center For Human Rights and Environmental Defense, environmental NGO

Defendants:
· RF State Construction Committee (Mosoblcomunstroy)

Background Facts: 

In 1995 Moscow officials proposed construction of a massive water supply system involviong construction throughout Moscow and the surrounding region.  Based on its preliminary environmental impact assessment (EIA), Moscow Oblast Environmental Protection Committee rejected the proposal stating that the project was environmentally dangerous and economically unjustified.

Still, the proposal received considerable support from isolated government agencies and commercial and design companies and massive lobbying campaign ensured that the project continuance at least through the design stage.  To this date, more than 3 million rubles (U.S. $150,000) has been spent in public funds on the designing of the project. 

Protests of the project have been widespread.  Moscow residents, local officials, NGOs, and scientific experts all have voiced opposition.  Tellingly, residents near the Oka River, an area that would be on of the most affected by the project, have not been informed of project details nor invited to participate in decision-making.  In light of this and the broad opposition, in 1999, Moscow Oblast Duma (Parliament), with the support of the Moscow Oblast Prosecutor’s Office, initiated an independent investigation into the legality of the project and the 3 million rubles expended. 

Despite this, in April 2000, RF Goscomecologia, the agency charged with issuing permits for the project to commence, decided that development of the project could continue, amid intense pressure from “interested” ranking government officials. 

Meanwhile, at the end of 2000, the Duma’s investigation discovered several violations in development of the project and budgetary funds were spent illegally throughout the design stage.  In addition, several significant changes to the scope and design over the past several years warranted that a new EIA.  This federal law requirement has been ignored.

Once again, despite these concerns, in March 2001, RF Goscomstroy approved permits for construction allowing the project to move forward.

Procedural History: 

The Regional Public Center For Human Rights and Environmental Defense (“RPC”), an environmental NGO, has filed a complaint seeking judicial review of the decision to move forward with construction of the project.  Joining RPC as co-plaintiffs in the suit are a number of federal and local authorities opposed to the project.  Plaintiffs allege that the approval of the project is in violation of several environmental statutes.
  

Defendants assert that in approving the project they did not violated citizens rights and acted in compliance with the Governmental Decree on Governmental Expertiza, a guidance document on construction matters but not yet law.  In this, approval was an action not covered by law and therefore is not actionable. 

A hearing date was scheduled for June 2001. 

In addition, the Moscow Oblast Prosecutor’s investigation is still ongoing and has received numerous complaints and affidavits from affected residents, regional NGOs, and deputies of the Moscow Oblast Duma.
Final Outcome 

A decision is pending.

Case Study Analysis:
Related Actions and Campaigns:

NGOs have engaged in a mass media campaign and consistently filed complaints to the federal Parliament.  Also information has been gathered and disseminated to residents and water users of the Oka River region.

Utilized Access to Justice Techniques 

Understanding the climate of the Russian judiciary is essential in this matter.  Lawyers for RPC decided to divide the various demands and arguments among the multiple plaintiffs and file them as separate complaints.  The intention is that if the judge rejects some of the complaints, others will still be in the court.

In addition, not all documents to be used as evidence will be submitted with the complaints.  Traditionally, defendant have taken advantage of the time between submission of documents and the hearing to influence the court in not accepting various materials.  RPC intends to submit documents only a few at a time, at each hearing in the course of the matter in order to minimize defendant’s ability to use influence and power to corrupt the court’s decisions.  Similarly, motions to call on expert testimony will be submitted at the hearing itself in order to avoid undue influence on witnesses. 

Also, RPC attorneys intend to request interim injunctive relief at the first preliminary hearing, seeking that construction be halted until a final court decision.  ) at the very first preliminary court hearing.

Finally, RPC intends to join the Moscow Regional Natural Protection Prosecutor as a plaintiff as there are alleged violations of constitutional environmental citizens rights by the appealed decree.

Benefit of Filing Judicial Complaints In Order to Access Information

The magnitude and importance of the case, underscores the value that filing a complaint for judicial review serves. The case will likely establish valuable precedent for  the treatment of legislation provisions on EIAs, public participation, and access to information and justice.  Further, because government official from difference levels of government are joined in the case with environmental NGOs, the case will have considerable political impact and raise awareness of environmental issues within the body politic.  

Finally, the case will contribute to efforts in increasing public awareness.  The case’s high profile will generate attention on important issues, including the environmental impact of government decisions, inadequate environmental citizen rights, poor environmental law implementation and enforcement, and limits on access to justice on matters both large and small.

Party Contact Information: 

Olga Razbash – attorney at law; 

Chair of the regional Public Center “ For Human Rights and Environmental Defense”

address: 121069, Moscow, RF, Merzlyakovsky lane, 7/2, #35

tel/fax: (7-095) 290-5916; 

e-mail: <jureco@netclub.ru>.
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Case Study II: “The Nikitin Case”

Specific “Access to Justice” Issue:

In an extraordinary case, the rights of an individual to access and use environmental data collides with lingering traditions of excessive government control and secrets.  At once, the case is a tale of the Russian judiciary’s progress in ensuring justice and the long road that still lies ahead. 

Relevant Aarhus Provisions:

Article 2(3); 3(8); and 9(4)

The case illustrates the following “access to justice” issue:

· Fair, equitable and timely procedure

Case Study Details:

Parties involved:

· Plaintiffs: Mr. Aleksandr  Nikitin
· Defendants: Office of Prosecutor General of the Russian Federation; Federal Security Bureau, Russian Federation (RF)

Background Facts: 

On February 6, 1996, Aleksandr Nikitin, a former captain of the Russian Navy, was arrested by the Federal Russian Security Police (FSB), accused of high treason in the form of espionage.  According to FSB, Nikitin co-operated with and accepted payment from the Norwegian environmental organization Bellona to gather "secret and top secret data" regarding the Navy's nuclear-powered submarine fleet and transfer this information to Bellona's representatives.  FSB further charged that Nikitin's activities went beyond the scope of an environmental organization, and that these activities had considerably impaired Russian defense capabilities.

The materials prepared by Nikitin as a part of the report on Russian Northern Fleet contained information about the radiation hazards posed by the Northern Fleet submarines and run-down nuclear waste storage sites. 

In his defense, Nikitin maintained that all the information provided was already publicly available. 

Procedural History: 

October 5, 1995

The Russian security police, the FSB (former KGB), raids the Bellona-office in Murmansk, and confiscates the draft version of Bellona’s report on the radioactive waste within the Russian Northern Fleet.  One of the co-authors of the report, Aleksandr Nikitin, and several other Russian Bellona-employees and contacts are brought in for interrogation.  Nikitin’s passport is confiscated. 

February 6, 1996

Nikitin is arrested and charged with treason through espionage. Brought to FSB’s pre-trial detention center in St. Petersburg, Nikitin is refused the lawyer of his choice, Yuri Schmidt, unless Nikitin agrees to abstain from travelling abroad for five years, and to have his telephone tapped for an unlimited period of time. 

March 27, 1996

The Russian Constitutional Court rules that FSB’s conditions violate Articles 48 and 123 (3) of the Russian Constitution.  On March 29th, Yuri Schmidt is appointed as Nikitin’s lawyer.  When studying the case file, Schmidt discovers that the charges against Nikitin are based entirely on secret and retroactive decrees of the Ministry of Defense. 

Summer 1996

While Nikitin is kept in custody, a number of high-ranking officials within the Russian procuracy and the FSB, state publicly that Nikitin is a traitor who has damaged Russia’s defense capability.  Since he has not confessed, he is accused of “actively counteracting the establishment of the truth.” 

September 1996

Amnesty International adopts Nikitin as the first Russian prisoner of conscience since the downfall of the Soviet Union.  Amnesty asserts that the case is not based on national security-interests.  

FSB declares its investigation complete and charges Nikitin with treason through espionage, disclosure of state secrets, and abuse of military travel-orders. Neither Nikitin nor his attorneys are given access to military decrees upon which the charges are based.   

December 14, 1996 

Nikitin is released from custody on the order of the deputy prosecutor general of Russia, Mikail Katushev, and placed in “city arrest”, meaning that he can not leave St. Petersburg.   Katushev states publicly that there is no evidence of espionage but that continued investigation is necessary.  The Director of FSB, Nikolay Kovaliov, disagrees with Katushev’s findings. 

January 27, 1997 

Katushev orders FSB to evaluate the case once more.  In particular Katushev states that the following issues have to be resolved: (1) charges must be based on existing law rather than secret and retroactive decrees; and (2) it must be ascertained whether the information provided to Bellona was in fact publicly available. 

September 9, 1997

FSB reasserts the charges against Nikitin – still based on the invalid decrees.  Further, in determining the public status of the data, rather than investigating all possible sources of the information, FSB evaluates only a small number of possible sources.

April 21, 1998

The Russian Prosecutor General states that charges against Nikitin based on the decrees at issue are a constitutional violation and orders FSB to drop charges related to the alleged abuse of military travelling orders. 

May 8, 1998

FSB presents yet another set of charges, despite removing all references to the decrees (though not dropped). 

June 29, 1998 

FSB presents its indictment, and forwards the case to the St. Petersburg City Court. 

September 13, 1998

The City Court announces that the trial will start on October 20, 1998. The court declares that charges related to abuse of military travel orders are without merit. 

October 20, 1998

On the eve of the trial, the presiding judge, Sergei Golets, gives Nikitin and his defence-team access to the secret and retroactive decrees. The decrees had arrived from the Ministry of Defence the day before. 

October 29, 1998

The court stops the trial and orders additional investigation.  According to the court, the alleged charges are so vague that Nikitin would be deprived of his right to defend himself with legal means without more information and legal assertions supporting the charges.  The Court orders expert evaluations of the alleged state secrets in the Bellona-report and all possible sources for the information.  In addition, the court orders a new evaluation of the alleged damage caused to Russian national security. 

February 4, 1999

On appeal, the Supreme Court’s Collegium of Criminal Cases confirms the order of the City Court, and returns the case to FSB for additional investigation.  

April 20, 1999

The Russian Constitutional Court rules that it is a violation of an individual’s constitutional presumption of innocence to remand cases for additional investigation when the prosecution has not been able to present sufficient evidence for a guilty-verdict.  The defendant should be acquitted. 

June 10, 1999

Nevertheless, FSB presents new expert evaluations, which like the previous expert evaluations, are conducted by the 8th Department of the Russian General Staff. The experts’ conclusions are the same as before concerning the amount of state secrets in the report.  However, the amount of damage claimed is reduced from approximately 1.000.000 to 20.000 US dollars. 

July 2, 1999

FSB presents its new charges. They are more or less similar to the previous ones. 

August 28, 1999

FSB presents its indictment and forwards the case to the St. Petersburg City Court. Since the indictment quotes the parts of the Bellona-report allegedly containing state secrets, the indictment is stamped secret.  This considerably hinders the work of the defence. 

November 22, 1999

The trial starts in St. Petersburg City Court. The presiding judge is again Sergei Golets.  The case is now subject to considerable international and national interest. 

December 1999

During the trial, the TV-station, “St. Petersburg TV,” runs a series under the vignette “Tracing Bellona”, where both Nikitin and Bellona are accused of taking part in espionage activities.   Inside the court room, an expert of the 8th Department of the General Staff admits that their evaluation of whether state secrets exist in the Bellona-report is based, again, solely on the secret and retroactive decrees. 

December 29, 1999

Nikitin is acquitted. The Court finds no crime committed. It points out that the information in the Bellona-report does not pertain to state secrets, and declares that the indictment was a blatant violation of the Constitution since it was based on secret and retroactive decrees. 

January 5, 2000

The prosecution appeals the decision to the Supreme Court’s Collegium of Criminal Cases, claiming that it based on a wrong application of the law. It demands that the case be remanded to the City Court and presided over by other judges. 

March 29, 2000

The Supreme Court’s Collegium accepts the case but postpones the hearing at the request of the Prosecutor General who wants to participate in the case. 

April 17, 2000

On appeal, the prosecution substitutes its initial plea with a request that the matter be sent back to FSB for additional investigation, so that the “violations of the acquitted Nikitin’s constitutional rights can be corrected”. The Supreme Court’s Collegium rejects the prosecution’s plea and affirms the City Court’s acquittal. 

May 18, 2000

Nikitin receives a new passport. His previous one had been confiscated on October 5, 1995. 

July 19, 2000

The Presidium of the Supreme Court announces that it will hear the Prosecutor General’s appeal against the acquittal on August 2, 2000.  The defence was never informed of the prosecution’s application for appeal. 

August 2, 2000

The Presidium of the Supreme Court postpones the hearing until September 13, 2000. 

September 13, 2000 

After a brief court hearing, the chairman of highest legal authority of the Russian Federation, Mr. V. Lebedev, affirms the acquittal of Nikitin with the following words: 

“The appeal of the Prosecutor General against the acquittal of Nikitin, Aleksandr Konstantinovich, for the crimes stipulated in Articles 275 and 283 (1) of the Russian Penal Code is rejected”. 

After almost five years, city arrest, and considerable expense, the matter for Nikitin was finally settled.

Party Contact Information: 

Mr. Alexander Nikitin

P.O. Box 2141, Gruneriokkka

0505 Oslo, Norway

tel: (+47) 23 23 46 00

Fax: (+47 22 38 38 62

aleksandr@bellona.no

WWW.bellona.no
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Case Study III “ , Startcev and Koroleva v. Moscow City Government”

Country/Location :    Russian Federation, Moscow

Name of matter : Protection of the natural and cultural site ( specially protected territory – park “ Neskuchnyi Sad”)  and citizens rights for environmental information, public participation in environmental decision-making and wealthy environment

Parties involved : 3 citizens – residents of the district located near the natural and historic site “ Neskuchnyi Sad” ( complainants) v. Moscow City Government (defendants)

Access to justice matters, problems involved :

Standing - Art. 9 ( 3 )

Injunction relief -  Art.9 (4)

Lack of fair, equitable and timely access to justice ( remedies) – Art. 9 (4)

Lack of equitable and timely access to environmental information and to proofs (to decisions of other bodies/ documents) – Art.   9 ( 4 )

Lack of unbiased and objective approach of judges to the issues of citizens environmental rights protection - Art. 9 ( 4 )

NGO’s involvement ( sufficient interest) – Art.9 (2, b)

Background facts : In 1978 the natural and  cultural site ( monument of XVIII – beginning of XIX centuries) – the park “ Neskuchnyi Sad” ( located in the center of Moscow) was taken under state protection and its borders had been established and described in the Decree  of the Moscow City Council. Then in December,1978 the RSFSR Law “ On protection and use of historical and cultural monuments” had been adopted and came into force which provided that seizure of territory of such monuments is strictly prohibited and is possible in extra situations only according to the decisions of the RF Government. Nevertheless, in 1994 the Moscow City Government issued a decree under which the borders of the federal natural and cultural monument “ Neskuchnui Sad” were re-established decreasing its territory. Without any competition Moscow City Government gave extra piece of land to the investor (developer) “Compromstroy Ltd.”. The investor never organized any public hearings or discussion, nor it informed residents of the nearby apartments about the planned construction though it had a direct and negative impact on the conditions of their lives: the two high buildings were planned wall-to-wall with the existing houses, cutting of more than 200 trees were necessary, construction violated insolation standards for several flats, air conditions would become bad.  

No obligatory governmental ecological expertise had been organized and carried out.

Under such protectionism of the Moscow City Government the investor “easily” received all “lower” permits of city agencies: Moscomzem ( Land Management Committee) – to conclude the land rent agreement for 49 (!) years; Moslesopark – to cut the trees; Moscow technical agency – to dig the basement, and started works. In the beginning of 1995 inspite of very active and intensive public protests ( several mass media campaigns on radio and TV; pickets; appeals and complaints of residents, other citizen groups and Moscow and all-Russian NGOs to the Moscow and district and federal authorities, to the RF Parliament, to the General and Moscow prosecutors) still the investor started cutting of  230 old and very rare and valuable trees which were part of the park ecosystem. There was a real dramatic battle between residents and investor’s special forces, some residents had been injured. No criminal case was opened at that time, though citizens complained… Investor still enjoyed constant support from the Moscow City Government which even tried to lobby this project at the federal level ( in the RF Government and the RF Ministry of Culture). 

   After this incident 230 old valuable trees and more 60 bushes had been cut down, children playground had been ruined, and the huge concrete fence around the construction territory had been established. The basement ( several hundreds of tons of concrete) was constructed.

The Committee to Protect Neskuchny Sad was organized and several environmental NGOs – Moscow Ecological Federation, Russian Socio-Ecological Union, Congress of Russian Communities and Regional Public Center “ For Human Rights and Environmental Defense” united to help citizens to protect their constitutional environmental rights and also to protect natural and cultural monument which obviously and under the Law is the all-Russian heritage. Since 1995, after almost two years of complaints to administrative bodies – all in vain ( no access to justice – Art/. 9 (2)(b) ), the struggle shifted into the courts.

  Procedural history : in 1995 group of citizens and NGOs which represented interests of these citizens filed a lawsuit ( complaint) to the Moscow City Court against the described above two Moscow City Government decrees which violated several citizens rights:

* right for wealthy environment;

* right for timely and adequate environmental information ( about the planned construction of houses back-to-back with the citizens residential area and on the territory of the park);

* right for public involvement ( participation) in the environmental decision-making ( no EIA and State Environmental Expertiza ( SEE) procedures were organized which is obligatory under the Federal Law “ On Environmental; Expertiza” 1995 and the Regulation on EIA procedure 1994).

 The complaint was based on the Art. 42, 24, 28 of RF Constitution; on Articles 11-13 and 40-42 of the RF Law on Environmental Protection; on Chapter 24 of the RF Civil Procedural Code ( right to appeal into courts decisions or actions of authorities or an official which violate citizens rights).

   In 1997 the Moscow City Court rejected this complaint. Citizens appealed to the Supreme Court of Russian Federation. The Supreme Court returned the case to the second court hearing back to the Moscow City Court on the base of non-objectiveness of the judge, and necessity to investigate and take into account that the board of t the monument had been established in 1978 and then it became the federal landmark, so Moscow City Government had no power to decrease its territory and to manage  the land of the monument.

   In 1998 – 1999 the same round repeated. The RF Supreme Court for the second time returned the case back for the 3rd hearing.

   At the beginning of both hearings complainers with the help of our lawyers submitted a motion to obtain injunctive relief and to stop environmentally dangerous activity (construction works) till the case is settled by the court. Always these motions had been rejected by the court.

       At least on 21.12.2000 the 3rd judge of the Moscow City Court had finally acknowledged the complaint of citizens and NGOs, the impairement of their environmental rights and interests, and stated that the two Moscow Government Decrees of 1994 and 1997  are illegal as they violate citizens constitutional environmental rights and “contravene provisions of Russian national law relating to the environment”, culture, city construction.

     On 24 April, 2001 the RF Supreme Court considered the appeal of the 3rd person – investor “Compromstroy Ltd.” and rejected it. From this date the final Moscow City Court decision in favour of citizens and NGOs came into force.

Extra parties: On the side of complainers several NGO have been involved : our organization Regional Public Center “ For Human Rights and Environmental Defense”; the specially established NGO “ Committee to Protect Neskuchnyi Sad”; political NGO “ The Congress of Russian Communities”; the Moscow Environmental Federation ( a grassroute NGO)/, Russian Socio-Ecological Union.

   On the side of defendants the Moscow City Land Committee and the investor (developer) “Compromstroy Ltd.” have been involved as “ 3rd person” ( according to the RF Civil Procedural Code”).

   As the case dealed with the issues of human rights violation , the prosecutor participated in the hearings as required by the Federal Law “ On Prosecutor in Russian Federation”.

Related actions :   At the same time  citizens with the help of lawyers of the Regional Public Center filed 4 complaints in the lowest district courts of Moscow against  permits issued by different government agencies : the permit to take and manage the piece of land, to conclude the rent agreement for 49 years; the permit to cut 200 old valuable trees; the permit to dig the basin and start construction works.

All the complaints had been satisfied by the district courts.

In mass media we also kept on informing public and raising awareness about the problems of environmental rights impairement by Moscow City Government.

Access to justice techniques used : the procedural form of complaint ( according to the Chapter 24-1 of the RF Civil Procedural Code ) was used as it is a little speedy than a lawsuit.

   We also created a coalition of citizens and environmental and political NGOs, which was quite new for environmental court cases at that time; we tried to involve as many experts as possible ( architectors, legal scientific researchers; academicians – to provide their consultative conclusions on special matters, such as land law issues, management and construction activity and design documentation etc.).

   At each stage of court hearings ( especially at the very first stage of court hearings) we repeatedly submitted the motion to obtain injunctive relief– to stop environmentally dangerous activity.

   All motions were submitted in written ( though under Russian civil procedure one can make them orally during court hearings), with citations from the documents which, for example, we asked to add to the case file, so that if the judge rejects the motion, still its text obligatory must be added to the case file. And further instances could learn what kind of proofs had been rejected by the lower court. Such a technique also gave us an opportunity to educate judges in environmental and human rights legal issues as they were quite new since only in 1991-1992 the basic 

Active PR campaign; involvement of the Russian environmental movement ( different NGOs submitted to the Moscow City Court their official letters of support to citizens )

   We used the positive decisions of several lower district courts ( see above “ Related actions”) in the court hearings in the Moscow City Court as the prejudicial to prove that the Moscow City Court must issue an order for injunctive relief as the activity is already acknowledged as illegal in other courts.

   At the beginning of the 3rd court hearings lawyers of the Regional Public Center submitted an additional lawsuit on behalf of Mr. Sosnovskih to cover moral damages caused to him by activity of the defendant ( during 7 years he spent tremendous time and nerves to overcome all the obstacles of the investigation and court procedure; his health was severely damaged and his wife died…).  In the RF Law “ On challenging acts or omissions by public authorities which violate citizens rights “ there is such a possibility to seek for covering moral damages.

   This lawsuit will be heard separately by the Moscow City Court.

Issues which were the subject of appeal : right of public for environmental information at the stage of scoping and EIA; right to participate and to be heard in the environmental decision making process at the very first stages – selection of land for future  location of the commercial object ( 2 residential buildings); right to participate in EIA procedure; right to equally use and preserve the cultural and historical monuments ( park “ Neskuchnyi Sad” is the federal monuments of 18 century); right to equally participate in city construction decision-making and use the results of such activity ( provided by the special Federal Law – RF City Construction Code).

Obstacles – and measures used to overcome them :

Corruption and environmental law ignorance of public authorities, non-independent court system, lack of Rule-of-Law traditions.

Measures: commitment of all involved to protect environment and rights; creation of broad coalitions of citizen groups and different NGOs; involving as much of different experts as possible ( not only environmentalists); proactive position in court hearings  with good strategy planned before; parallel challenging all relevant approvals and permits in other courts ( series of lawsuits and complaints) to create prejudicial ( precedent?). 

What was the outcome ? Remedies? Were they adequate?

The outcome was the court decision in favour of citizens environmental rights. Still the judge ignored the demand of citizens to file a special precaution to the Moscow City Government not to repeat such violations of acting legislation and citizens rights.

   Yet no compensation of moral damages caused by 7 (!) years of time consuming and very hard resistance of the Moscow authorities, their cynic ignorance of citizens constitutional rights, unwillingness to take into account such rights protected by Constitution of RF and federal laws.

Current status/ follow-up : The court decision was widely disseminated in the mass media and Internet news. Moscow City Government had to issue the Decree which abolished the 2 previous challenged in the court. It also promised that all the concrete will be cleaned-up and the 230 trees will be planted on the same territory. But keeping in mind all 7 years of authorities lies and illegal actions, all NGOs and citizens involved are carefully watching the activity of the Moscow City Government, and agreed to monitor the fulfillment of the decision till the environment is fully restored .

Comments of participants in process : …

Contact information of person providing information : Olga Razbash – attorney at law; Chair of the regional Public Center “ For Human Rights and Environmental Defense” ( tel/fax: (7-095) 290-5916); e-mail: <jureco@netclub.ru>; address: 121069, Moscow, RF, Merzlyakovsky lane, 7/2, #35);

Olga Davydova – attorney at law; Co-Chair of the regional Public Center “ For Human Rights and Environmental Defense”, member of the Moscow City Bar; tel: (7-095) 183-1967).

It would be most useful to draw out those provisions of national law and the national justice system that can be replicated and adapted for use in other countries for the implementation of the letter and spirit of the Aarhus Convention. 

This means

(i) focusing on the positive aspect of the case

(ii) focusing on the underlying rules and procedures in national law

(iii) where appropriate noting the obstacles that occur, and the possible solutions to them

In addition, during the review of your case(s), the Steering Committee made the specific comments set forth below.  Please also address these comments in your re-drafting:

Funding and costs and innovative solutions to financial and other barriers. 

Under acting Russian Civil Procedural Code there is no “contingency” cases, so that a plaintiff ( citizen or group of citizens in our case) could invite a lawyer without paying advocate’s costs before the case ended. The Party which wins a case has right to cover its expenses but only “proved” ones, which happened already. This provision leads to lack of citizens access to qualified professional legal service especially on environmental issues as there are just few layers all over Russia who specialize in them.

Lawyers of the Regional Public Center “ For Human Rights and Environmental Defense”  lead this case mostly pro bona, including some of expenses into the budget of a project supported by the MacArthur Foundation and Ford Foundation and partly  targeted in 1995-1996 on elaborating of court strategies to protect citizens environmental rights.

But without any state support to ensure capacity building of the civil society it is a rare situation which do not settle the problem in genera in Russian Federtion and NIS as a region.

The question of injunctive relief and the problems related to obtaining that.

5 times we and our clients submitted in written motions to the court to obtain the injunctive relief – at the very beginning of court hearings ( in 1995) at the preparatory stage, till the 3rd Moscow City Court hearings in 1999, though after 1997 – 1998 several lower court decisions to overturn the permits of the city agencies ( for land taking; for  cutting the trees; for basement digging) any construction activity had been stopped by investor himself.

And each time our motions were rejected by judges, they were afraid to interfere into Moscow City Government area of influence before the final court decision. And another reason was that because of absence of court’s independence ( Moscow City Court received some part of its budget from the Moscow City budget). This could be also considered as some type of “governmental corruption” which leads to the admitted  unequality of citizens who dare to fight with Moscow authorities.

 Corruption angle could be highlighted; the legal/evidentiary aspects are interesting and should also be highlighted as ways to "ensure transparent judicial proceedings."

We had to use all possible personal contacts with “good” officials and obtain from the city archives necessary “raw” evidences (documents) concerning  boarders of the park. We are now sure that BEFORE any group of citizens starts to sue against any government ( local or federal) citizens have to use all their personal influence and contacts with the relevant officials and to collect all necessary information, evidences etc., otherwise during court hearings they can be “lost” or just hidden by a “defendant”.

 Interesting techniques were used and they might be expanded on in description.

( see above)

II. Consultation with Other Parties
As you were informed earlier when submitting your case: “You will be asked to consult with other interested and affected parties to get their comments on the case study.”  “Interested and affected parties” may be authorities, business entities, citizens and groups, or NGOs involved in the case in any significant way.  At the subregional meeting in Lviv, Ukraine in June, it became apparent that communicating directly with such parties might expose some case study submitters to problems from authorities or other parties to disputes.  It was agreed, therefore, that (upon request) the REC would send official letters to the other interested and affected parties in lieu of the case study submitters.  

a) If possible, please have your final version reviewed by other interested and affected parties to get their comments on the case study.  You do not need to make changes to your version of the case study if you do not agree with the comments – however, you should append all comments received to your final case study.

Unfortunately, all the officials involved in the case are on their summer vacations ( a lawyer from Moscow City Government and Moscomzem), but following the Moscow City Government official response to the complaint submitted into the court during hearings one can make the following conclusions:

1) Moscow City Government at the beginning of the hearings ( 1st hearings in the  Moscow City Court in1995) till the end of the whole court procedure ( the Appellate Collegium of the RF Supreme Court in  2001 ! ) strictly denied all above mentioned citizens rights being violated by its decrees.

2) Moscow City Government insisted all these almost 7 years that it has not violated any of the acting Russian laws and regulations, and there was no need to provide for the EIA and SEE procedure as it is not a very dangerous object to be constructed.

3) Moscow City Land Committee (Moscomzem) insisted that the territory given for the construction is not the territory of the Federal landmark – the park of 18 Century ( a lot of “documents” were submitted  to the court , but not raw and original, to pursuade the judge).

4) Nevertheless, after the last appellate hearings in the Supreme Court the Moscow City Government had to abolish all two disputed decrees and adopted the new one which even made broader the territory of the park! And now there also some decrees and orders issued to restore the ruined park ( trees, bushes and children playground).

SPAIN 

Case Study I: “Nuclear Files” 

Specific “Access to Justice” Issue:
Significant delay in judicial review of regulatory agency’s decision to deny citizen requests for environmental information pertaining to nuclear facilities.

Relevant Aarhus Provisions:
Below case studies relate to Articles 9 (1), 9 (4) and 9 (5) of the Aarhus Convention as follows:

· Excessive delay in judicial review: In one instance, a final judicial ruling on the information request was delayed 6 years.  In another case, a judicial ruling is still pending, despite that, the citizen information request was submitted in January 1995.

· Administrative & financial obstacles to citizen/ NGO in seeking judicial review: Relative to the resources available to regulatory agencies in defending their positions, citizens and NGOs are limited in the their ability to challenge agency rules in court.

· Citizen/ NGO judicial challenges remain rare:  Because of significant court delays and administrative and financial obstacles, citizen and NGOs are discouraged from filing suits challenging agency decisions.

Case Study Details:

Parties involved:
· Ecologistas en Accion (EEA), Spanish NGO

· Consejo de Seguridad Nuclear (CSN), the Spanish government agency responsible for inspecting nuclear facilities and collecting and disseminating resulting information to the public
Abstract:

On three separate occasions, EEA requested access to several inspection reports prepared by CSN concerning several nuclear facilities.  CSN refused EEA’s request each time and EEA, in turn, filed lawsuits to challenge those decisions.  In one case, the court finally ruled on the suit six years after EEA filed its complaint.  In the two other cases, several years have passed and the court has still not made a final decision.

CASE A:

Background Facts:

In 1998, the iron and steel company Acerinox, located near Cadiz, accidentally released caesium-137 radiation into the atmosphere. CSN investigated the incident and prepared a report.

December 1, 1998.  EEA requested access to the report prepared by CSN.

December 21, 1998. CSN denied EEA access to the report.

Procedural History:

February 2, 1999. An administrative suit was filed before the Audiencia Nacional, a special division of the Supreme Court.  (The court was established in order to lower the caseload of the Supreme Court and allow for more timely decisions.) Audiencia Nacional has jurisdiction over judicial challenges brought against CSN.

February 29, 2000. The court ruled in favour of EEA and ordered CSN to make inspection reports concerning Acerinox available to EEA.

April 5, 2000. The State filed an annulment appeal before the Supreme Court challenging the Audiencia Nacional’s decision.  In addition, several companies intervened in support of the State’s appeal. 

Current Status

Over one year later, the court has not issued a final ruling on the State’s appeal.

Case B

Background Facts:

On December 21, 1995 EEA requested access to inspection reports from January 1992 to December 1995 on the activity of the Jose Cabrera nuclear power station located in Zorita, Guadalajara.

January 31, 1996. CSN denied access to the reports.

Procedural History:

February 27, 1996.  EEA filed a lawsuit before the Eighth Section of the High Court of Madrid Autonomous Region challenging CSN’s refusal of the inspection reports.

June 9, 1999. Over three years later, the court ruled in favor of CSN, denying EEA’s request that the reports be made available.   

June 29,1999. EEA filed an annulment appeal before the High Court.

June 18, 2001.  Almost tow years later, citing a formal defect in the filed appeal, the High Court refused EEA’s petition for appeal, thus sustaining the High Court’s earlier decision.
Current Status 

CSN’s decision to deny access to reports on the Jose Cabrera power station has been sustained.

Case C

Background Facts:

On January 4, 1995 EEA requested access to several inspection reports from 1993 on the activity of the Santa Maria Garoña nuclear power station, located near Burgos.

September 21, 1995.  CSN denied access to the reports, citing the lack of Spanish transposition of the Directive 90/313/EEC and that the information requested was an unfinished document and conveyed internal communications.

Procedural History:

December 11, 1995. EEA filed a lawsuit before the Ninth Section of the High Court of Madrid Autonomous Region challenging CSN’s decision to deny access to reports on the Santa Maria Garoña nuclear power station.
March 2, 1999.  Almost four years later, the court ruled in favor of EEA and ordered CSN to make inspection reports concerning Santa Maria Garoña available to EEA.  The court held that the requested information neither were unfinished documents or privileged internal communications and thus the reports should be immediately supplied to the applicant.

March 1999. The State filed an annulment appeal before the Supreme Court challenging the Ninth Section of the High Court of Madrid Autonomous Region’s decision.

Current Status

Case C is pending resolution of the appeal made by the legal representative of the State.
Other Relevant Details:
EEA’s legal actions were consistently accompanied by mass media activities aiming to rise awareness on the issue and seeking support from the public. 

In all three cases, CSN cited as its reason for denying public access to the inspection reports that they were either “unfinished documents” or, alternately, privileged data or internal communications.

Party Contact Information:
· Consejo de Seguridad Nuclear – Postal address: C/ Justo Dorado, 11. E-28040 Madrid (España). Tel.: 34 91 346 01 00.

· Ecologistas en Acción. Comisión Jurídica. Postal address: Marqués de Leganés 12. E-28004 Madrid (España). Tel.: 34 91 531 27 39. E-mail address: ecologistas.madrid@nodo50.org

Case Study Author Contact Information:
Fe Sanchis-Moreno, Director of the Legal Department of TERRA, Environmental Policy Centre, drafted this summary with information provided by Carlos Martinez-Camarero and Luis Oviedo-Mardones, pro bono lawyers of Ecologistas en Accion.

Direct tel./fax: + 34 91 509 40 92

E-mail address: fesanchis@terracentro.org
Postal address: c/Jorge Manrique, 1

E-28420 La Navata
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Case Study II: Aznalcollar Waste Dam

Specific “Access to Justice” Issues:

Spanish NGO, filing a lawsuit against a mining company and regional government to force the clean-up of pollution from a breached wastes dam located on the Guadiamar River, were required to pay a substantial bond, despite establishing locus standi.    In addition, excessive length of the judicial process and the lack of court training and resources in dealing with complex pollution control issues prevented effective resolution of the case. 

Relevant Aarhus Provisions:
Aznalcollar Wastes Dam Case Study relates to articles 9 (3), 9 (4) and 9 (5) of the Aarhus Convention as follows:

· Excessive bond requirement:  Despite having locus standi, the NGOs that were party to the suit were required to provide a bond of PTA 5,000,000 (= EURO 30,050; = USD 26,316).  After lodging an appeal, the bond was later reduced to PTA 1,000,000 PTA (= EURO 6,010; = USD 5,263).

· Insufficient court resources:  In accordance with Spanish territorial jurisdiction rules, the case was assigned to a local court, the Second Magistrates’ Court of Sanlucar la Mayor.  However, the court did not have sufficient resources in terms of personnel, equipment or technical support to deal with such a complex case. This resulted in several difficulties for lawyers representing the parties, including accessing the case record, delays from unusual timetables, and insufficient means to photocopy records, data, etc.

· Excessive delay in judicial review:  More than 3 years passed and a final decision is still pending on whether the instructing phase has to continue or to conclude because there is no criminal offence involved. 

· Poor training and insufficient understanding by the judge on environmental subject matter:  The judge demonstrated a lack of understanding of core issues of the case related to environmental questions and competencies, including the elements needed to establish an environmental criminal offence. Consequently, court decisions regarding evidence were often inefficient – not allowing facts and their cause/effect links to be established.  Moreover, the judge rejected many of proposals made by the parties regarding the collection of evidence that would have alleviated this problem.

Case Study Details:

Location: Aznalcollar-Doñana (Andalusia), Spain: Guadiamar River in the outer protection area of Doñana National Park
Parties involved:
· SEO/Birdlife and Coordinadora Ecologista Pacifista of Andalusia (the latter since has merged with  Ecologistas en Accion), two Spanish NGOs.  Hereinafter, referred to as (NGOs).
· Boliden-Apirsa, Swedish multinational corporation, and owner of the Aznalcollar mining facility 

· Ministry of the Environment, responsible for protecting the National Park and in general for controlling the enforcement of environmental legislation in Spain.

· Regional Government of Andalusia, responsible for implementing and enforcing environmental legislation in Andalusia and protecting Doñana Park. 

Background Facts:
1979. Boliden-Apirsa was authorised to construct a waste dam on the Guadiamar River to collect and treat wastes produced by its Aznalcollar pyrite mine.

1982-86.  Several studies revealed a high degree of heavy metals pollution in the Guadiamar River, specifically indicating "...risk of an ecological catastrophe due to the pollution caused by cadmium, zinc, copper and lead...”
Consequently, given that 75% of the river flows into Doñana National Park the studies suggested the Park to be threatened.  Upon Spain’s ratification of the Ramsar Convention, Doñana was listed as a Ramsar site.

1985. Boliden-Apirsa increased the height of the dam in order to increase its capacity. Several more height increased would follow.

1988. NGOs filed a first complaint to the European Commission about the potential risk to Doñana National Park posed by the Aznalcollar mining facility.

1990. Spanish authorities responded to the Commission, stating that all prior episodes of pollution on the river were “completely solved”.   In addition, Doñana was registered in the Montreux Register of the Ramsar Convention.

September 4, 1992. NGOs filed a complaint before the Duty Magistrates’ Court requesting a judicial investigation into Boliden-Apirsa’s management of the mine.  In addition, NGOs requested an investigation into the adequacy of the Director of the Andalusia Environmental Protection Agency’s enforcement of environmental legislation related to mine and waste dam operations.

May 27, 1994. NGOs filed a complaint before the First Magistrates’ Court of Sanlucar la Mayor against Boliden-Apirsa, alleging that the company illegally stored toxic pyrite ashes from another company behind the dam.

July 19, 1994. In furtherance of its lawsuit, NGOs submitted documents and other evidence to the court.  In addition, the court requested information from Boliden-Apirsa and collected its own evidence.

January 26, 1996. NGOs filed a complaint against Boliden-Apirsa before the Director of Public Prosecution of the Principal Court of Seville Province, regarding the leakage of acid waters from the dam into the Agrio and Guadiamar rivers.

March 27, 1996. The Director of Public Prosecution of Seville forwarded all documentation to the Second Magistrates’ Court of Sanlucar la Mayor to commence judicial review.

March 4, 1997. The Second Magistrates’ Court of Sanlucar la Mayor ordered a stay of proceedings.

March 5, 1998. Almost four years after NGOs filed their complaint to the First Magistrates’ Court of Sanlucar la Mayor; the court initiated the collection of evidence.

March 25, 1998. The NGOs submitted a second complaint to the European Union. The Commission decided that there was not enough evidence to start an infringement procedure.

April 25, 1998. Aznalcollar catastrophe. The dam broke and 5 Hm3 of polluted sludge and highly toxic water flowed into the river Guadiamar, at a site only 50 km upstream of Doñana Marsh located within the Park.
Procedural History:
April 25, 1998. NGOs filed a complaint to the Spanish Civil Guard against Boliden-Apirsa alleging criminal liability for discharging sulphuric acid and heavy metals, including mercury, arsenic and cadmium, into a hydrographic system encompassing several rivers and Doñana Marsh.

May 13, 1998. NGOs filed a second lawsuit before the Second Magistrates’ Court of Sanlucar la Mayor against Boliden-Apirsa, the Guadalquivir Basin Authority, and the Industry and Environment Departments of the Andalusia Regional Government alleging liability for the toxic discharge caused by the Aznalcollar dam breach.  In addition, NGOs asserted Boliden-Apirsa’s illegal attempt to conceal polluted sludge.

June 3, 1998. The Second Magistrates’ Court of Sanlucar la Mayor requested a bond of PTA 5,000,000 from CEPA and SEO/Birdlife as a prerequisite for admitting their complaint and initiating the case.

June 9, 1998. NGOs filed a second lawsuit before the Second Magistrates’ Court of Sanlucar la Mayor against several authorities alleging improper clean-up activities.

October 15, 1998.  On appeal of the Second Magistrates’ bond requirement, the Principal Court of Seville Province reduced the bond requirement to PTA. 1,000,000.

November 19, 1998. Subsequently, NGOs filed an additional lawsuit before the Second Magistrates’ Court of Sanlucar la Mayor against the Environment Department of Andalusia Regional Government given air pollution caused by the inappropriate removal of the sludge during clean-up operations.

December 16, 1998.  Related to these suits, NGOs made several requests to the Second Magistrates’ Court of Sanlucar la Mayor for the collection of evidence.

December 22, 2000.  Over two years after the initial Aznalcollar-Doñana suit was filed on May 13, 1998, the judge ordered a stay of proceedings, holding that, in the court’s opinion, no parties had been found liable for causing the dam breach catastrophe.
December 29, 2000. NGOs filed an appeal before the same court.

March 5, 2001. The judge denied the appeal made by NGOs and other intervening parties.

March 13, 2001. NGOs filed a second appeal, this time before the Court of Seville Province, challenging the order given by the Second Magistrates’ Court of Sanlucar la Mayor.

Current Status:

After the last appeal, a final decision is now pending on the judge’s ruling that there is no case.

Relevant Legal Matters:

Within the most recent appeal, presented legal issues related to “access to justice” concerns include: 

1.- In the Spanish judicial system, the Second Magistrates’ Court of Sanlucar la Mayor is responsible only for “instructing” the case and preparing it for a second judge who is competent to make a judgement. NGOs assert that the Second Magistrates’ was improperly judging the case, and further, that the “instruction” given was improper because a considerable amount of environmental data and evidence was not properly accepted.   NGOs assert that the judge’s finding that there was insufficient evidence to establish liability is based on her failure to appreciate the amount of admissible evidence and data available.

2.- Poor interpretation and misunderstanding of the elements establishing an environmental criminal offence under Art. 325 of the Spanish Criminal Code, caused the court to apply the statute too broadly.  Consequently, there was a lack of full specification of the offences.  Public authorities that should have been joined a defendants were not included and the court  failed to find any party liable.  

3.- Insufficient administrative resources caused inadequate assessment of the environmental damage caused by the dam breach catastrophe.

Other Relevant Details:
NGOs legal efforts were consistently accompanied by mass media activities, including several public demonstrations.
Party Contact Information:
· Ministry of the Environment – Abogacía del Estado: D. José Enrique García de la Mata Caballero de Rodas. Postal address: Pza. San Juan de la Cruz s/n.   E-28071 Madrid. Tel.: 34 91 597 60 00

· Regional Government of Andalucia – Secretario General Técnico. Postal address: Avda. Manuel Siurot, 50, Casa Sundheim. E-41013 Sevilla. Tel.: 34 955 00 34 00. E-mail address: SGT@cma.junta-andalucia.es
· Boliden-Apirsa – Public Relation Dept. Postal address: Carretera Jérez-Aznalcollar s/n. E-41870 Sevilla. Tel.: 34 954 13 54 29. Note: the company does not operate anymore in Spain.

· SEO/Birdlife – Postal Address: C/Melquiades Biencinto, 34. E-28053 Madrid, España. Tel.: 34 91 434 09 10. E-mail address: seo@seo.org
· Ecologistas en Acción - Ecologistas en Acción de Andalucía. Postal address: Parque S. Jerónimo, s/n. E- 41015 Sevilla. España. Tel.: 34 954 90 39 84. E-mail address: ecologistas.andalucia@nodo50.org

Case Study Author Contact Information:
The above summary was prepared by Fe Sanchis-Moreno, Director of the Legal Department of TERRA, Environmental Policy Centre, using information collected from http://www.nodo50.org/ecoloand/aznal3.htm and http://www.seo.org/es/campanias/doniana.html as well as Mr. Carlos Martinez-Camarero of Ecologistas en Accion.

Direct tel./fax: + 34 91 509 40 92

E-mail address: fesanchis@terracentro.org
Postal address: c/Jorge Manrique, 1

E-28420 La Navata

THE NETHERLANDS 


Case Study I: “The Oily Bird Case”

Specific “Access to Justice” Issue:

A broad judicial interpretation of standing allowed a Dutch conservation society to file suit on the basis of general environmental harm against a shipping company in order to recover costs from rescuing sea birds injured by the company’s oil spill in the North Sea. 

Relevant Aarhus Provisions:

Article ???

What standing (locus standi) elements must be demonstrated in order for an NGO to bring suit solely on the basis of harm to the environment and wildlife?
Case Study Details:

Cited Case Name:

Borcea,  “Arrondissementsrechtbank” Rotterdam 15 march 1991 (civil court)

Parties involved:

· Plaintiff: Dutch Society for the Protection of Birds, Dutch NGO

· Defendant:  Borcea, Romanian Shipowner
Background Facts: 

In 1988 the Romanian bulkcarrier Borcea had an accident in the North Sea causing a large oil spill.  Consequently, coastal waters were heavily polluted and thousands of seabirds were beached, covered with oil.  The Dutch Society for the Protection of Birds initiated an effort to care for and remove oil from the birds, expending considerable funds in the process. 

Procedural History: 

The Dutch Society for the Protection of Birds file suit to recover costs from Borcea for removing oil from the seabirds as well as the operational costs of maintaining bird-asylums.

Final Outcome 

The Dutch Society for the Protection of Birds and the Romanian shipowner of the Borcea reached a settlement.
Case Study Analysis:
Utilized Access to Justice Techniques 

Judicial suit to recover costs related to spill that caused harm to the environment and without apparent individual harm to the society.

Advantage of Broad Standing to Associations for Undifferentiated Harm to the Environment

The court granted standing to the Society on the basis that preservation and protection of seabirds is a common interest and, in that, such common interest is consistent with the aims of the Society.
In 1994 two articles were introduced into the Civil Code providing standing for interest groups (art. 305a and 305b, book 3). The necessary elements to establish standing include: being a legal person, having relevant objectives within the articles of association, and represent individuals with similar interests. 

Despite this, however, typically, a party is eligible for compensation only when they have demonstrated individual interests or harm.  In the instant matter, an NGO for the first time was successfully conferred standing to seek compensation for costs stemming solely for pure ecological damage.
Party Contact Information: 

Not available.

THE NETHERLANDS


Case Study II: “The ‘Indispensable’ Pesticides Case”

Specific “Access to Justice” Issue:

Delay tactics and “forum shopping” by the Dutch government created numerous obstacles for NGOs seeking to challenge government decisions concerning pesticide registration. 

Relevant Aarhus Provisions:

Article ???

The case illustrates the following “access to justice issues:”

· Standing (Section 3.305a Civil Code, section 8 Pesticides Law)

· Injunctive relief (code of civil procedure)

· Forum shopping

· Limited (marginal) review of government decisions by civil courts (jurisprudence)

· Direct effect of European directives, overruling national provisions of member-states of the European Union
Case Study Details:

Parties involved:

Plaintiffs (Collectively referred to as “NGOs”): 

· Society for Nature and Environment, 

· Zuid-Hollandse Milieufederatie

· Union of drinking water companies in the Netherlands (VEWIN)

· Drinking water company of Europoort

· Water producing company of Brabantse Biesbosch

· Hydron Zuid Holland

Defendant: 

· The State of the Netherlands (Minister of Agriculture, Nature and Fisheries, Minister of Housing, Public Spacing and Environment, Minister of Health, Welfare and Sports, Minister of Social Affairs and Employment)

Third Parties (not officially taking part in the proceedings):

· Organisation for Agriculture in the Netherlands (users)

· Phytosanitary Organisation in the Netherlands (producers)

Background Facts: 

In the Netherlands the use and sale of pesticides is not allowed unless they are registrated under the ‘Pesticides law 1962'. Registration does not exceed ten years and after that period the pesticide must be re-registered.  To be registered, a pesticide must meet a number of criteria, laid down in the Pesticides Law 1962, including environmental, user and public safety, and product quality requirements.  

In terms of pesticedes used in agriculture, since 1994, the Dutch Pesticides Law is mainly a vehicle for application of the European Directive 91/414, which contains regimes for allowing pesticides on the market in EU member states. During a transitional period to last until at least 2003, and probably 2007, only general requirements within the Directive apply to national registration procedures.  Further, those requirements apply only to pesticides containing ‘already existing’ substances that have not yet been reviewed on a European level. 

‘Already existing’ pesticides are those that were on the market before the directive became effective. The ‘general’ requirements in the Directive are similar to Dutch law in that they forbid member states from registering pesticides if they do not meet environmental and other criteria.

The instant case concerns several ‘already existing’ pesticides. An important characteristic of the situation in the Netherlands is that, as a consequence of earlier policies with respect to pesticides, a significant number of pesticides were up for reregistration in 1999.  To be reregistered, under both the EU directive and the Dutch Pesticides Law, the holder of the pesticide must provide detailed information about the product.  In addition, the review is done de novo (as if it were a first registration) and thus must again meet criteria described above.

In this matter, during the review process it became clear that pesticides containing ingredients listed among the twenty most harmful ‘active substances’ would not meet environmental criteria.  Massive lobbying efforts by farmer organisations were initiated to keep these pesticides on the market.  Lobbyists insited that these pesticides were “indispensable” to agriculture and should be retained.  In the fall of 1999, at the request of the government, an effort was made to find a compromise.  Stakehodlers involved in settlement dicsussions included farming associations, pesticides dealers, producers, environmental NGOs, and drinking water companies.  In the end, a compromise was not reached. 

In January 2000, the registration period for these pesticides ended.  Under pressure Parliament, however, the government issued an emergency regulation extending the registration for the pesticides based on 11 active substances deemed to be  “indispensable” for farming.

Section 8 of the Pesticides Law gives all “interested parties” the right of appeal against a decision based on this law. Under this provision, environmental NGOs are considered to be interested parties and thus several groups filed an appeal against the regulation.

Procedural History: 

NGOs filed a complaint before the Board of Appeal for Industry and Commerce) and sought injunctive relief – enjoining officials from extending the registration of the pesticides in question.
   In July 2000, the Board granted relief, holding that because the government regulation constituted ia registration of pesticides without a review of necessary criteria, the rule was a clear contravention of law.

In turn, in March 2001, Parliament immediately enacted a “formal” law (i.e. statute) expressly allowing the pesticides at issue to remain on the market.  This countermove was effective given that the Dutch constitution expressly forbids judges to review formal laws/statutes.
 
Immediately afterwards, NGOs summoned the State of the Netherlands to appear for the Court in The Hague asserting that the formal law conflicted with European Directive 91/414 and thus could not stand.
  NGOs further requested that the President of the Court award injunctive relief, barring application of the law.

Final Outcome

A hearing on injunctive relief was heard on May 17, 2001 and the Court promptly denied relief on May 30, 2001.  The main complaint is still pending and will be heard in October.  Because of recent developments this procedure has however lost much of its importance.

Case Study Analysis:
Utilized Access to Justice Techniques: Alternative Legal Strategy 

In light of limited prospects before the Civil Court in the Hague, NGOs’ attorneys focused on application of the emergency pesticide law.  Under the law,  “indispensable” pesticides would be considered reregistered only when a “complete” application for registration had been filed. To be “complete,” the application must contain proof of indispensability and provide sufficient data for evaluation.  In addition, the Vice-Minister of Agriculture had to publish in the official gazette those registrations assumed to be complete and thus able to be continued. 

On July 1, 2001, the Vice Minister published the list of indispensable pesticides considered registered.  NGOs’ attorneys took the view that this publication implied an official decision about a concrete group of pesticides.  Against these decisions, NGOs filed an administrative appeal, requesting a public review of the filed applications, and, in that, questioning the completeness of the applications.  In addition, NGOs requested injunctive relief. 

The administrative court set a hearing date for August 9, 2001. The day before the hearing the Vice Minister found the applications incomplete.
  Thus, the most important condition in the emergency law for provisional continuation of the registrations was not met. Consequently, registrations were considered terminated immediately. 

After the enormous effort involved in designing an emergency law and guiding it through parliament, in comparison to the meagre results, the goverment will probly not try a second time. Also the political support for such measures has been eroding so it is uncertain if there will be a majority in Parliament again.

“Forum Shopping” As a Tactic Designed to Prevent Access to Courts

In seeking to enact emergency measures, at odds with Dutch law and most probably European law, Dutch officials had reason to stay out of court as long as possible, or at least conduct “forum shopping” in order to delay proceedings.  Under Dutch law, forum shopping is a logical tactic given that there is a difference in the depth of the review conducted by administrative courts and civil courts. 

Administrative courts, led by specialised judges, feels much more at ease in the field of law where it is operating. Case studies demonstrate that these courts are more aggressive in criticising government decisions and evaluating policies, facts and circumstances. Conversely, it is rather exceptional for civil courts to hear a case challenging a government decision and therefore it is much more reluctant to undo government decisions. In fact, civil courts have developed a practice of “marginal” review of government decisions. Marginal review means that a decision of a government body is only overturned if it is “manifestly” unsound.  For example if the government took into account a certain interest in making a decision or issuing a regulation, an explanatory note within the regulation stating that interest was considered is enough to convince the court that government’s decision-making was reasonable.  

Forum Shopping’s Impact on Injunctive Relief

A civil court’s unfamiliarity with some issues and narrow standard of review wide makes injunctive relief difficult.  Typically, injunctive relief is granted only when the outcome of the main procedure is fairly predictable.  Thus, in a complicated case such as the instant matter, civil courts will be very reluctant to grant relief.

Cost of Litigation in Civil Suits Can Prevent Effective Access to Justice

In civil court legal representation is mandatory, thus an attorney has to be hired.  In addition, court fees may be significant such that, when combined with attorney fees, parties are required to pay significant costs for bringing a lawsuit.  Moreover, NGOs receive no financial support for the cost of legal actions and fee shifting is not an option.  

Conversely, in administrative procedures court fees are fixed at 200 Euro there is no risk of additional costs.

Party Contact Information: 

Joost Rutteman

Zuid-Hollandse Milieufederatie

G.W. Burgerplein 5

3021 AS Rotterdam

The Netherlands

ph: +31 10 4765355

fax: +31 10 4775562

e-mail: j.rutteman@zhm.milieu.net
UNITED KINGDOM 


Case Study I: “The Lappel Bank Case”

Specific “Access to Justice” Issue:

Seeking interim relief to stay development of a wetland and wild fowl breeding area pending a final judgement on the merits of its claim, a British NGO faced exceedingly narrow judicial standards making interim injunctive and declarative relief difficult to attain. 

Relevant Aarhus Provisions:

Article 9(4).

Case Study Details:

Cited Case Name:

Regina v Secretary of State for the Environment, ex parte Royal Society for the Protection of Birds (Port of Sheerness Ltd, Intervenor)

Parties involved:

· Royal Society for the Protection of Birds (“RSPB”), British NGO

· Secretary of State for the Environment (“the Secretary”), UK Minister with primary responsibility for environmental protection

· Port of Sheerness, commercial port facility, third-party intervenor 

· United Kingdom, France, and the Commission of the European Communities participated in proceedings before the European Court of Justice (“ECJ”)

Background Facts: 

The case was brought by RSPB against the Secretary of State for the Environment challenging the Secretary’s decision to exclude an area of land known as “Lappel Bank” from a Special Protection Area (SPA) that was to be created under the European Union’s wild birds directive. 

Lappel Bank, 22 hectares of inter-tidal mud-flat, is part of the Medway Estuary and Marsh system, a large wetlands area serving as breeding ground, migratory route, and wintering area for a substantial number of wildfowl and water species, including two species listed on Annex I of the European Union’s wild birds directive.   Lappel Bank itself provides feeding and sheltering grounds for a number of waders and wildfowl (although none listed in Annex I of the directive). 

In December 1993, however, the Secretary decided not to include Lappel Bank within a Special Protection Area encompassing the remainder of the Medway Estuary and Marsh system.  Pivotal to this decision was the fact that Lappel Bank bordered the Port of Sheerness, the fifth largest commercial port in the UK.   The Secretary concluded that the need to promote commercial viability of the port outweighed the area’s conservation value. The decision was intended to safeguard the continued viability of the Port of Sheerness, a significant contributor to the economy a surrounding area suffering from high unemployment. 

The Secretary’s decision was challenged by the RSPB on the grounds that it contravened the wild birds directive. The RSPB argued that the directive did not allow the Secretary of State to take account of economic considerations in deciding to exclude an area from an SPA.

Procedural History: 

The RSPB requested judicial review of the Secretary’s decision by the Divisional Court of the Queen’s Bench Division of the High Court, seeking to have the decision quashed on the grounds that he was not entitled to exclude Lappel Bank based on economic considerations. The Divisional Court refused the application in July 1994 and the RSPB appealed to the Court of Appeal. 

In August 1994 a majority of the Court of Appeal upheld the decision of the Divisional Court and the RSPB subsequently appealed to the House of Lords. By order of 9 February 1995 the House of Lords stayed the proceedings pending a preliminary ruling from the European Court of Justice (ECJ)
 on the issue of whether the Secretary of State was entitled, under the wild birds directive, to consider economic factors in making a decision. 

Pending a final determination of the case, RSPB requested interim declaratory relief, conferring temporary protected status to Lappel Bank and halting any development.  The House of Lords refused the RSPB’s request.  Primary among the reasons for the House of Lords’ refusal was the stated inability and unwillingness of RSPB to compensate the Port of Sheerness for losses resulting from the imposition of interim relief.  Regardless of the intended benefit of halt in development, such delay, such delay could result in considerable commercial losses to the Port of Sheerness and thus the House of Lords would not grant interim relief in the absence of RSPB providing a “cross – undertaking” in damages. In support of its ruling the court stated that had the RSPB sought an interim injunction rather than a declaration they would undoubtedly have been required to give such an undertaking as a condition of being granted relief. 

The Advocate General gave his Opinion on 21 March 1996 and the Court issued its judgment on 11 July 1996. The matter then returned to the House of Lords.

Final Outcome 

Following the Advocate General’s conclusion, ECJ ruled that Member States were not authorised to utilize economic requirements when designating SPA’s under Article 4 of the wild birds directive. The ECJ held that Article 4 provides for the special protection of birds that are the most endangered in the Community (Annex I species) or constitute a common heritage (migratory species). Citing existing precedent, ECJ that given the particular vulnerability and importance of these classes of birds, the ornithological criteria laid down in paragraphs (1) and (2) of Article 4 must be the sole determinants in classifying SPAs.
   

Despite RSPB succeeding on the merits, however, Lappel Bank was destroyed before final judgment was given.  

Case Study Analysis:
Utilized Access to Justice Techniques 

RSPB’s choice to seek judicial review of the Secretary’s decision is the most commonly used means to challenge decisions of a public nature made by public bodies. In order to bring proceedings for judicial review, an individual or organisation must show that it has a “sufficient interest” in the matter concerned.  In this, UK courts tend to construe broadly what constitutes a sufficient interest in environmental cases, most especially in relation to proceedings brought by NGO’s.  The instant case is a positive illustration of these liberal rules on standing in that RSPB’s interest in the case arose from the environmental and conservation implications of the decision not from any direct private interest in the site itself. 

The Problem of Narrow Interpretation of Interim Relief Revealed

Had the House of Lords granted interim relief, the destruction of Lappel Bank prior to a final determination would almost certainly have been avoided.  While it is undoubtedly appropriate for national courts to retain discretion as to whether interim relief should be granted in a particular case, the approach taken by the UK courts in this and other environmental cases underscores the consequences of unduly restrictive interpretation as to when such relief should be granted.
Article 9 (4) of the Aarhus Convention requires procedures covered by the Convention to provide “adequate and effective remedies, including injunctive relief as appropriate”. Foremost, in terms of environmental cases, the approach taken by UK courts in determining whether to grant such interim injunctive and declaratory relief is unduly restrictive in that focus heavily on the availability of a cross undertaking in damages by the party seeking interim relief (usually the environmental NGO) rather than examining a totality of factors, including the environmental interest at stake.

In cases where the applicant is seeking interim relief such as an injunction to maintain the environmental status quo pending a final determination of the case, the UK courts take the general approach to interim injunctions laid down by the House of Lords in the 1975 case of American Cyanimide v Ethicon
. In essence this requires the court to determine, first whether there is a “serious issue to be tried” and second whether what is called “the balance of convenience” lies in favour of granting or refusing the interlocutory relief that is sought. 

A first stage in assessing the balance of convenience is to determine the availability to either party of an adequate remedy in damages. This means that if damages would be an adequate remedy for the applicant for interim relief, if that party were ultimately to succeed in his claim the court will not order interim relief. If this is not the case (as in this and many other environmental cases) the court must go on to consider whether, if the party opposing interim relief (such as the developer in this case) is ultimately successful, that party would be adequately compensated for losses resulting from the imposition of interim relief by a cross undertaking in damages from the person seeking interim relief. Only if the availability of damages does not resolve matters in this way will the court go on to examine the balance of convenience more generally. If damages would be an adequate remedy and the person seeking relief is in a position to pay them, courts have taken the approach that interim relief may be granted. In environmental cases, however, courts have tended to take the view that where an NGO refuses or is unable to offer a cross undertaking in damages the interim relief should not be granted, without the court examining more widely into the range of factors making up the “balance of convenience”.

As evident in this case, in environmental judicial review proceedings, typically the challenge relates to a decision authorising or permitting some kind of development or activity with irreversible environmental consequences.  Subsequently, the purpose of seeking interim relief in such cases is to prevent the development or activity at issue until the case has been resolved.  This may take some time, particularly if, as in this case, a reference is made to the ECJ. 

To the developer, generally, the financial consequences of halting development until final determination of the case may be significant.  However, judicial review proceedings of this type are likely to be brought by environmental non-governmental organisations or by concerned individuals (such as local residents) who do not have the means or are not in a position to offer a cross undertaking in damages to the developer to cover the cost of imposing interim relief should the case ultimately fail.

Consequently, if the court makes provision of a cross undertaking in damages an indispensable requirement for obtaining interim relief it is unlikely that interim relief will ever be granted in environmental cases and irreversible damage may be done to the environment even in cases where the applicant ultimately succeeds in showing that the decision authorising the activity is unlawful.

Looking to avoid this conundrum, iff courts were to take a broader view of the criteria for granting interim relief in environmental cases, based on an overall determination of the balance of convenience rather than on the availability of a cross undertaking in damages alone, it is likely that interim relief would be granted more often in environmental cases.  For example, a court could look to an assessment of the merits of the case, the position of the parties involved and the environmental interest at stake, including the costs of destroying the environmental interest concerned and it would be in a position to grant interim relief even where a cross undertaking in damages is not available. 

The following factors may also be of particular relevance in environmental cases: it may be argued that where a site has been designated for special protection, a developer is effectively put on notice that there are likely to be restrictions on damaging the site and where the law is unclear the benefit of the doubt should be given to the environmental interest until the position is determined; courts should bear in mind that quantification of likely damage to the environment is likely to be more difficult to quantify than potential economic losses incurred by a developer but it does not follow that the economic loss always “trumps” environmental loss; finally, where the  applicant for interim relief is an environmental NGO which is acting in the public interest (as here) the approach to be taken to the granting of interim relief should not necessarily be the same as where two private interests are involved in a private claim.  
It is not clear from the case law of the UK that the provision of a cross undertaking in damages must be an indispensable requirement for interim relief: in some cases courts have dispensed with the requirement because the person seeking interim relief is impecunious but perhaps more importantly, in a number of leading cases the courts appear to have taken a broader approach to the question of interim relief. In Films Rover Ltd v Cannon Films Sales Ltd
, a decision of the High Court, the judge (Lord Justice Hoffmann as he then was) noted that “The principal dilemma about the grant of interlocutory injunctions…is that there is by definition a risk that the court may make the “wrong decision, in the sense of granting an injunction to a party who fails to establish his right at the trial…or alternatively, in failing to grant an injunction to a party whom succeeds..at trial. A fundamental principle is therefore that the court should take whichever course appears to carry the lower risk of injustice if it should turn out to be “wrong” in the sense I have described”.

If this general approach of seeking to take whichever course carries the lower risk of injustice is adopted in environmental cases where there is a real likelihood of irreversible damage to an important environmental interest, there should be fewer cases where interim relief is refused even in the absence of a cross-undertaking in damages.

Party Contact Information: 

RSPB, in-house legal team: 44 1767 680551;

Port of Sheerness: 44 1795 596596 (Medway Ports Limited). Maria Clarke, Public Relations Officer: 44 1795 596551

UNITED KINGDOM 


Case Study II: “Agricultural Storage Centre Case”

Specific “Access to Justice” Issue:

Low-income residents seeking to compel an Agricultural Storage Centre to reduce excessive noise, vibrations, and odors overcoming financial and other  obstacles in pursuing a legal remedy with governmental and NGO assistance. 

Relevant Aarhus Provisions:

Article 9(5).

Case Study Details:

Cited Case Name:

“Agricultural Storage Centre Case” (Karl Smith v. John Mann International Ltd) 
Parties involved:

· Lincolnshire Agricultural Storage Centre Operators
· Lincolnshire Local Home Owner
· Environmental Law Foundation (“ELF”), UK Environmental Law NGO

Background Facts: 

An agricultural storage centre caused serious disruption of quality of life of nearby residents, due to noise, vibrations and odors from lorries, resulting in sleep deprivation and ill health. Local residents were on a low income and could not afford to pursue a legal remedy.

Procedural History: 

Local residents approached ELF, an NGO focused on improving access to justice in environmental matters through community development programs and a network of environmental lawyers and technical experts. ELF put residents in touch with an environmental lawyer, Richard Buxton, who provided a free initial consultation.  With Buxton’s assistance, the residents, applied for and were granted financial assistance from the Government ‘legal aid’ fund, to assist with obtaining further investigations and legal advice and representation in court.

Final Outcome 

After being provided with assistance, the resident was successful in a nuisance action before Lincoln County Court. The operator paid damages and agreed to relocate. 

Case Study Analysis:

Utilized Access to Justice Techniques 

1) Government-funded and administered ‘legal aid’ scheme providing financial assistance for legal services to those with limited means  

In April 2000, the Government’s ‘legal aid’ scheme was replaced by the Legal Services Commissions’ ‘Community Legal Service Fund’.  Applications for public funding (‘formerly ‘legal aid’) from the Community Legal Service Fund are subject to strict means and merits tests, and full assistance or partial assistance may be granted depending on applicants’ financial circumstances. At the end of a case, the Legal Services Commission is obliged to recover its costs as far as possible.  The Commission will first take account of any contributions paid by the funded client and any costs recovered from their opponent.  After that, it will recover any remaining deficit from any property or money recovered or preserved in the course of the proceedings.  In effect, where a funded client is wholly or partly successful in recovering or preserving goods or property, a “statutory charge” is enforced which converts public funds from a grant into a loan. 

The Community Legal Service Fund has certain rules, including: 

· Setting financial eligibility limits in terms of disposable income and disposable capital

· Requiring contributions from income and capital, if the disposable income and/or capital are within certain limits.

· Defining the scope of the ‘statutory charge’ on any money and property assets recovered or preserved with the help of funding, and

· Limiting the award of costs against a funded client, known as “costs protection”.

In addition to qualifying financially, an applicant must also show that the or she has reasonable grounds for taking, defending or being a party to proceedings, and that it is reasonable in the particular circumstances of the case for public funding to be granted. There are also rules relating to the types of cases that are prioritised for funding. These currently do not include ‘environment’ but do include ‘health’ and ‘social welfare’.

2)  Access to Justice Support from Environmental Law NGO’s

ELF provides information and advice on a wide range of environmental problems covering pollution, planning, conservation and health. It operates an advice and referral service providing free initial consultations, and reduced-cost legal and technical advice from environmental lawyers, scientists and academics. It also operates community development programs aimed at helping communities mobilise themselves in the face of environmental challenges.

The Burden of Financial Obstacles to Low-income Litigants and Evident Solutions

In general the main obstacle relating to the Government-funded financial assistance scheme is that statutory criteria for funding are very strict. In ELF’s experience very few people have been successful in obtaining legal aid for environmental cases.  However, the new Community Legal Service Funding has introduced a new category of ‘cases of significant wider public interest,’ subject to less stringent rules and which can be expected to cover more ‘environmental’ cases. 

The greatest obstacle faced by the Environmental Law Foundation is securing the funding to keep going. It survives on grants from grant-making bodies. Despite the financial difficulties, it appreciates its independence from central and local Government. It does, however, work alongside the Citizens Advice Bureau, which is a network of Government funded local advice centres for citizens, which provides free general legal advice to citizens. Citizens Advice Bureau advisors sometimes refer their clients with environmental problems to the Environmental Law Foundation. 

In the instant case, the residents’ financial obstacles were overcome by the assistance of the Environmental Law Foundation, and the availability of Government funded financial assistance.  In addition, though, residents faced additional obstacles in relation to the unhelpful conduct of the local authority over licensing hours, the local Government ombudsman, and the planning authority.   In all, these obstacles were overcome with ELF’s support and the perseverance of the environmental lawyer. 

Party Contact Information: 

Anne L Ryan, Community Development Officer, Environmental Law Foundation, Suite 309, 16 Baldwins Gardens, Hatton Square, London, EC1N 7RJ, Tel 00 44 (0)20 7404 1030
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Case Study I: “Ukrainian Right to Know Case”

Specific “Access to Justice” Issue:

In an effort to petition against the development of a petrol station, a citizen was denied access to important, but unconfidential, environmental data.

Relevant Aarhus Provisions:

Article 9(4).

The instant matters underscores a continued lack of concrete mechanisms for public participation in environment-related decision –making.

Case Study Details:

Parties involved:

· Plaintiff: Mr.Reznikov, Deputy Chairman, Oblast Society for Environmental Protection (Acting as Private Person) 

· Defendant: Chief Sanitary Inspector  
Background Facts: 

In the city of Khmelnytsky, the construction of a gasoline filling station started on the bank of the South Bug River. Yury Reznikov, Deputy chairman of the oblast society for environmental protection, but acting in a private capacity, requested health and environmental data collected regarding the petrol site from the regional Chief Sanitary Inspector.  In particular, he requested demanded assessments and forecasts of health indices for Khmelnytsky citizens and surrounding-air monitoring results.

Reznikov was any denied any information regarding the potential environmental impact of the station – receiving only irrelevant data with no bearing on the site or local environmental condition.  The formal reply from the Sanitary Inspector – a common response to citizen information requests – simply stated: “…the regional Sanitary Epidemiological Station (SES) has no materials concerning the construction of the gas station.”

Most important, in addition to this denial, the Sanitation Inspector ignored all further requests for information, in violation of Ukrainian laws “On Information”, “On Citizens` appeals ” and “On Ensuring Sanitary and Epidemic Welfare of the Population”.

Mr. Reznikov filed the appeal to the court, in which he asked to consider the actions (or rather inactivity) illegal and to oblige the Chief sanitary Doctor of Khmelnytsky region to resort to actions stipulated by the legislation and finally to present the required information. In fact, the statement “filed a complaint to the court…” does not really correspond to the reality. The judge refused to take and register appeal of Mr.Reznikov. The matter only moved forward after interference of local mass media.

On July 2, 1999 the court ruled the decision in favor of Mr. Reznikov (his interests were represented by Dmitry Skrylnikov, Ecopravo-Lviv attorney). The court declared the actions of the Chief sanitary Doctor illegal and obliged him to satisfy the inquiry.

As a rule, it is difficult for public organizations, especially for common citizens, to get needed environmental information from officials. This case that environmentalists won in the Khmelnytsky City Court proved for the first time that a common citizen of Ukraine could defend in court his entitlement to access to environmental information.

Procedural History: 

Mr. Reznikov filed a complaint to the Khmelnytsky City Court asserting that denial of the information requested and ignoring of information requests were a violation of law and requesting that the court oder the Inspector’s office to provide the requested information.

Initially, the court refused to register and consider Reznikov’s complaint.  Only after increased media attention, did the court review the complaint. 

Represented by the public interest legal aid organization, Ecopravo-Lviv, Reznikov demonstrated to the court how the Inspector’s office denied him relevant information he rightfully had access to and, further, ignored additional requests. 
Final Outcome 

On July 2, 1999 the court ruled the decision in favor of Reznikov, holding the actions of the Inspector to be illegal and ordering him to provide the requested information.

Case Study Analysis:
Utilized Access to Justice Techniques 

In the instant matter, judicial review of the government official’s action was the method chosen.  However, key to the success of this effort was the existence of clear “Right-to-Know” law in Ukraine and pressure by the media for the court to enforce that law.  

Clearly Expressed “Right-to-Know” Laws Made Successful Court Decision More Probable

The Inspector’s denial clearly violated the Ukrainian laws “On Information”, “On Citizens` appeals ” and “On Ensuring Sanitary and Epidemic Welfare of the Population”.

More specific, the Law of Ukraine On Information guarantees a broad citizen right to information.  In addition, art.4 of the Law of Ukraine On Ensuring Sanitary and Epidemic Welfare of the Population, grants citizens the right to true and timely information about the state of their health, the health of population, and possible health risk factors and their degree.   Also, art. 7 of the Law of Ukraine “On citizens appeals” notes that if an information request to a state authority exceeds their jurisdiction, the request has to be forwarded to a corresponding body or official within five days with notice to the citizen.

Moreover, Reznikov was able to bring suit against the government official pursuant to Art.55 of the Constitution of Ukraine (1996) which confers to the individual a right to challenge in court the decisions, actions or omission of bodies of state power, bodies of local self-government, officials and officers.

Media Pressure Combined With Clear Statutory Rights Overcame Traditional Access to Justice Obstacles

Generally, Ukrainian courts hesitate to review cases against governmental authorities. In this matter, the court initially stated that Reznikov’s complaint would not be heard because there were many more serious and important cases to be considered.  Such a hurdle to accessing the courts is problematic because citizens are often illegally denied access to information and need the courts to vindicate their rights.

In this matter, however, the letter of the law combined with media pressure initiated by Reznikov compelled the court to act. That Reznikov won demonstrated for the first time that a common citizen of Ukraine could defend in court his entitlement to access to environmental information.

Party Contact Information: 

Dmitry Skrylnikov 

Attorney, Executive Director of the Charitable Foundation “Ecopravo-Lviv”

2 Krushelnitskoi str., Lviv, 79000, Ukraine

Tel/fax: +380 322 971446

E-mail: epac@icmp.lviv.ua
Web page: http://www.ecopravo.lviv.ua
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Case Study II: “NGO Right to Information Case”

Specific “Access to Justice” Issue:

In an effort to petition against the development of an oil field in protected environmental sanctuary, an NGO was denied access to important environmental data.

Relevant Aarhus Provisions:

Article ???

The instant matter underscores the continued difficulty that citizens and NGOs face in using the courts to compel government disclosure of information.  

Case Study Details:

Parties involved:

· Plaintiff: “Ecopravo-Lviv,” NGO Charitable Foundation (“NGO”) 

· Defendant: State Geology Committee
Background Facts: 

NGO requested environmental information from a number of government agencies in order to become involved in the decision to permit Boryslav Oil Inc. to develop Stynava Oilfield in a protected water reservoir zone. 

In particular, NGO requested from the State Geology Committee, a governmental agency, copies of the License for Oilfield Development granted to the Boryslav Oil Company, including within onsite environmental information, conditions for developing in the area, potential liabilities, etc.

NGO attempted several requests for this information but either ignored all together or told that information requested was denied.

Procedural History: 

NGO filed a lawsuit against the State Geology Committee before the High Arbitration Court.  Initially, the court rejected NGO’s complaint stating that the matter was not within the competence of the High Arbitration Court.

Subsequently, NGO appealed the court decision to an Appeal Collegium of the High Arbitration Court.  The Appeal Collegium reversed the lower Arbitration Court’s and remanded the case for new consideration by the High Arbitration Court under another judge.

The hearing was held on October 27,1999.  At the proceeding, the State Geology Committee offered the following arguments for denying NGO access to the requested information:

1. As an environmental organization, NGO required only environmental information data, thus licensing agreements were beyond the scope of a reasonable request;

2. NGO should have sought the information directly from Boryslav Oil Company;

3. The information requested was confidential business information and, alternately, expensive geological information that could not be provided free of charge.

Final Outcome 

The court ruled that Ukrainian Law on Information requires that the information requested be provided.  However, the court proposed that the Committee provide the requested information of its own free will.  The court reasoned that, if it was to invoke the Law on Information the Committee, initial denial would be deemed illegal and thus the agency would be subject to a disciplinary penalty. 

Reluctantly, the Committee provided NGO with the information requested.  

As a final matter, NGO requested that the court imposed its court expenses on the Committee.

Case Study Analysis:
Utilized Access to Justice Techniques 

NGO sought judicial review of the Committee’s denial pursuant to the Arbitration Procedure Code.  In furtherance of its claim, NGO cited rights to information under the Law on Information and the Law on Environmental Protection.

Given Existing Information Laws, Denial of Information to a Citizen or NGO is Subject to Judicial Review and Arbitration

The decision by the Appeal Collegium of High Arbitration Court demonstrated that the denial of information to an NGO is clearly a matter for the courts to resolve.  Citing the same information laws that confer a right to information to citizens, the court ruled that NGO had a right to the requested information as a matter of law.

Court Fee Shifting Gives NGOs Incentive to Necessary Legal Action
In matters such as this, where the case involves juridical persons (i.e. NGOs and government agencies), court fees are higher than if individuals had brought the case.  Consequently, many NGO may decide not pursue legal action, despite a legal right to information.  

In this matter, the court decision to shift fee liability to the Committee demonstrates an effective means of encouraging NGOs to bring meritorious suits and greatly improves overall access to justice.

Party Contact Information: 

Dmitry Skrylnikov 

Attorney, Executive Director of the Charitable Foundation “Ecopravo-Lviv”

2 Krushelnitskoi str., Lviv, 79000, Ukraine

Tel/fax: +380 322 971446

E-mail: epac@icmp.lviv.ua
Web page: http://www.ecopravo.lviv.ua
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Case Study III: “Pyrogovo Villagers Case”

Specific “Access to Justice” Issue:

Residents living within a contaminated zone surrounding a city landfill were denied access to judicial proceedings to enforce a resettlement decree that had been issued several years previous.

Relevant Aarhus Provisions:

Article 9.3

Regarding “… access to administrative or judicial procedures to challenge acts and omissions by private persons and public authorities which contravene provisions of the national law relating to the environment.”

Case Study Details:

Parties involved:

· Plaintiffs: One-hundred and twenty eight (128) residents of the village of Pyrogovo 
· Defendant:  Kyiv City Administration (executive body)
Background Facts: 

In 1957, a Kyiv-city dumping ground was placed near Pyrogovo village – two hundred meters from the homes of 128 residents.  Ukrainian Law states, however, that a 500 metres buffer should be created separating the landfill from residences.  In constructing the landfill, design estimates and technical assessments were not conducted and relevant sanitary and environmental standards were largely ignored.  Moreover, a radioactive waste plot, a gas-distribution station, and one of the biggest tobacco factories in Europe, Reemtsma Ukraine, are situated nearby. 

Over the course of thirty years, severe contamination resulted in the area. Kyiv Environmental Managers report that the aquifers in the area are contaminated by chemicals and radioactive isotopes at a depth of forty-seventy (40 - 70) meters. In addition, contaminated leachate (polluted water leaking from the site) extends 9 -10 meters into the soil and an estimated 15 meters higher than protective barriers designed to keep leachate from spilling into the surrounding neighborhood.  It is estimated that upon a heavy downpour or thawing, the flooding of leachate into the surrounding area is imminent. 

In 1985, monitoring revealed that village wells were heavily contaminated with heavy metals, such as mercury, lead, tritium, exceeding maximum permissible concentrations (MPC) by ten to several hundred times.       

Initially, rather than order a resettlement, city officials ordered new water pipelines to be constructed.  Soon thereafter, the new pipe rusted and water contamination continued.  The results have been devastating. For example, within the last several years, in nine out of ten houses on Krasnoznamyonnaya Street, located near the landfill, cancer deaths have been reported.  

Later in 1985, authorities ordered the resettlement of residents in the village.   No action was taken.  Similar decisions were made in 1987 and 1988 but again no action.

Procedural History: 

In autumn 1999, the citizens of Pyrogovo Village request that EcoPravo-Kyiv (“NGO”) represent them in protecting their environmental rights and compelling resettlement. On November 16, 1999, NGO filed a complaint on behalf of the villagers seeking resettlement and damages from contamination and prior delays in relocating.

In preparing documents for presentation before the court, the Kyiv Chief Sanitary Inspector produced evidence that Ukrainian laws on health; sanitary safety and environmental protections had been violated in the construction and maintenance of the landfill.  In addition, the Office of National Environmental Management in Kyiv also confirmed violations of relevant environmental regulations in the maintenance of the site.  Finally, city officials acknowledged that air, soil, underground water contamination existed onsite, that an adverse health risk existed requiring immediate resettlement, and that prior order to resettle had not been carried out. 

Despite these admissions, the court failed to rule immediately in favor of the villagers.  Instead, the court ordered a stay in the proceedings so that officials could make another decision on resettlement.

On November 25, 1999, city officials decided again to resettle the inhabitants of the village of Pyrogovo, inventorying those to be relocated and offering real estate indemnity.

The court did not return to the matter until January 12, 2000. 

Final Outcome 

Concerning Villagers’ damages claim, on February 17, 2000, the court denied the villagers claim, citing that the claim was moot given that officials were now relocating them.  De facto relief was accomplished; however, in that Pyrogovo Village residents were provided with billets for new lodgings in Kyiv and relocated.



Case Study Analysis:
Utilized Access to Justice Techniques 

EcoPravo-Kyiv (“NGO”) conducted several advisory meetings with the citizens of the Pyrogovo village.  In addition NGO members visited villagers in their houses and surveyed the dumping ground, the private plots of the villagers, and the surrounding area. 

In order to represent for the citizens, NGO signed a contract with the 128 villagers of Pyrogovo. 

In preparation of the lawsuit, NGO attorneys compiled documents and testimony from government officials.  Given the complexity of the subject matter and documents, NGO attorneys had several meetings with the judge.
Citizen Environmental Damage Claims Continue to be Limited

Unfortunately, the judicial branch in Ukraine continues to not be completely independent of government authorities, thus most court decisions are either vague or the scope of recovery allowed by citizens against the government is limited.

In the instant case, had the court recognized city officials’ omissions in terms of failing to resettle earlier, the villagers would likely have been successful in receiving compensation for health and property damages. 

From the nature of the proceedings, however, it is apparent that the court purposefully delayed proceedings so that authorities could have a chance to decide on resettlement anew, thus mooting the villagers’ complaint and relieving authorities of responsibility.
Party Contact Information: 

Mykola Nychyporovych Pochynok, President, Self-Governing Committee of Pyrogovo Village

Home address: Chervonopraporna St, 223

03026 Kyiv, Ukraine

Boris Vassylkivsky, Chairman of EcoPravo-Kyiv Environmental Law NGO.
P. Box # 51

Kyiv 04119, Ukraine

Tel / fax: +380 44 2287510

e-mail: vborys@darkwing.uoregon.edu
            ecolaw@ecop.relc.com
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Case Study IV: “The Troublesome Cafeteria Case”

Specific “Access to Justice” Issue:

Citizen sought court ruling that government permits granted without considering impact to citizens are illegitimate.  Further, citizen sought to recover compensation for damages stemming from state authorities’ illegal permitting of a cafeteria beneath his premises.
Relevant Aarhus Provisions:

Article (6), (9)

In failing to consider genuine citizen concerns in permitting the cafeteria, state authorities acted inconsistently with the Aarhus Convention’s provisions on Public Participation in Decision Making. 

Case Study Details:

Parties involved:

· Plaintiff: Borys M. Vassylkivsky, Kyiv Citizen (“Borys”)  

· Defendants: Shevchenkivski District Administration in Kyiv (“SDA”) and the Dnepr-A firm (“Firm”)
Background Facts: 

In 1995, SDA permitted Firm “Dnepr-A” to operate a cafeteria in a building located on Artyoma street in Kyiv.

In response, Borys sought the representation of EcoPravo-Kyiv, a public interest legal aid organization, and filed a complaint to Shevchenkivski District Court asserting that SDA’s permit was illegal in light of several existing regulations.  More specifically, Borys claimed that SDA ignored existing building, fire prevention, and sanitation rules in allowing operation of a cafeteria beneath his residence that is not adequately equipped and noisy.
 

Procedural History: 

In his complaint to the Shevchenkivski District Court, Borys sought the following: 1) a ruling that decision-making without consideration of public concerns is illegitimate; and later, 2) compensation for “moral damage” inflicted to him on the part of authorities.  In turn, SDA replied that the decision making process in permitting the cafeteria was mindful of citizen concerns and thus valid.

During the proceedings, the court found that SDA made no inquiries into whether the cafeteria was adequately equipped for food preparation and sanitation or modified in accommodate the interests and concerns of residents, including Borys, who lived above the cafeteria.  In addition, SDA was unable to produce any official project documents regarding the requested refurbishment of the premises, as is required by law.

In 1997, given these findings, the court ruled that SDA’s decision was illegitimate.   SDA failed to collect proper documents and did not consider the interests of nearby residents in light of the intended purpose of the refurbishment.  

Subsequently, Borys filed an additional lawsuit seeking compensation for “moral damages” inflicted by the operation of the illegitimate cafeteria.

On damages, the court ruled in favor of Borys, ruling that moral and physical damage resulted from cafe activities approved by SDA.  However, the court rejected Borys’ damage calculations as speculative.

Final Outcome 

Based on the court ruling, SDA reversed its prior decision and halted operation of the café until necessary measures were enacted to accommodate the interests and concerns of residents within the building.   

The civil suit for moral damages has not been resolved. 

Case Study Analysis:
Utilized Access to Justice Techniques 

EcoPravo-Kyiv attorneys consulted Borys on the issues of the case, met with judges to discuss complex matters of law and fact, and actively participated in all court hearings.
Inadequate Regulations and Poor Enforcement Hinder Incorporation of Citizen Right and Interests in Decision Making

SDA’s actions in this matter illustrate the continued difficulty citizen’s have in participating and enforcing their interests in official decision making processes.   To be sure, the existing laws cited in this matter provide general substantive requirements that a government agency must abide by.  However, what are needed are regulations with more specific and definite requirements guaranteeing that citizen interests are sought, documented, and considered.  Furthermore, citizens must be given ample opportunity to testify before such hearing, particularly when the matter directly affects them or their property. 

Finally, while the court sided with the citizen in this matter, courts continue to limit the scope of relief available to a citizen when seeking compensation from the government.  In addition, courts will often show greater flexibility towards the government in terms of claims unsupported by evidence and interpretations of ambiguous laws. 

Party Contact Information: 

Shevchenkivski State District Administration of the City of Kyiv,

Artyoma St, 89

04050 Kyiv

Ukraine

Boris Vassylkivsky, Chairman,  EcoPravo -Kyiv Environmental Law NGO
P. Box # 51

Kyiv 04119, Ukraine

Tel / fax: +380 44 2287510 ; 

e-mail: vborys@darkwing.uoregon.edu; ecolaw@ecop.relc.com
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Case Study I: “The Telephone Case”
Specific “Access to Justice” Issue:

Citizens’ efforts to question a governmental environmental impact statement recommending the chemical spraying of invasive species was made difficult by the complex, hyper-technical language used in the public document. 

Relevant Aarhus Provisions:

Article 9(2)

The instant matter illustrates the following issues: 

· Insufficient information for effective public participation; 

· Challenging of government Environmental Impact Statement (EIS) on basis of “plain language” requirement; 
· Arrangements for expert witnesses.
Case Study Details:

Cited Case Name:

Oregon Environmental Council v. Kunzman (9th Cir.1987) 817 F.2d 484
Parties involved:

Plaintiff: Residents, South Salem, Oregon (“residents”) 

Plaintiff Representation: Oregon Environmental Council (“OEC”)

Defendants: Oregon Department of Agriculture (“OSA”); U.S. Department of Agriculture (“USDA”) 

Background Facts: 

The “gypsy moth” is a European insect brought to the USA more than 100 years ago in a misguided attempt to create a domestic silk industry.  Unfortunately, the moth escaped from a laboratory in Massachusetts and, because it had no natural enemies on the North American continent, exploded in population and damaged trees – often exfoliating entire tracts of forest and causing millions of dollars in damage.  Since their release, officials used multiple methods to prevent a westward advance – from fire to bombing areas with airplane-loads of pesticide chemicals.  Nothing worked.  

Finally, a few gypsy moths arrived in Oregon on the West Coast of the USA -- a state where the timber industry had long been a major part of the economy.  The U.S. Government planned to spray with the insecticide Carbaryl (Sevin), despite the failure of the insecticide to work elsewhere.  A group of residents from South Salem, Oregon (including a family with chemically sensitive children) sought means to stop this chemical spraying, and to push the government to use biological control methods instead.

In their legal action, the residents were represented by the public interest legal organization, Oregon Environmental Council (OEC).

Procedural History: 

Residents filed a complaint with the U.S. Federal District Court in Oregon.  In the complaint, the residents asserted that the Environmental Impact Statement (EIS), prepared by the U.S. Department of Agriculture (USDA) in support of spraying, was inadequate in two ways:  (1) it failed to discuss the health risks of the pesticides adequately; and (2) the language within the EIS was too complicated and hyper-technical for citizens -- or even officials in charge of decision making -- to understand.  

On the issue of language, U.S. regulations require that EIS’ be written “in plain language, understandable by an ordinary person.”  At trial, “readability experts,” trained to assess the years of education needed to understand a document, testified that the average reading level in the USA is equal to the sixth year in school or about 12 years of age.  (Oregon was higher at eight years as the reading ability level).  A typical paragraph in the EIS, however, requires 17 years of formal education to be understood – equal to a post-graduate degree.

In cross-examining an author of the EIS, OEC asked the author to answer how many people would get cancer from the spray program by referring to the risk assessment contained in the EIS.  The author was unable to answer from the text without consultation, despite the fact that he wrote the assessment.  His ultimate response was, “If I had 15 minutes and a calculator, I could give you the answer!”  

Based on this testimony, the district court ruled in favor of the residents, holding that an EIS that could not be understood by the Chair of the Harvard Physics Department without 15 minutes and a calculator could not be said to be written “in plain language.”

By its ruling, the U.S. District Court in Oregon prevented use of the chemical insecticide carbaryl for control of the gypsy moth, until new documents could be prepared that were legally adequate.  Since the insects were about to emerge from their cocoons, there was no time to delay.  

The government appealed this decision before the U.S. Federal Court of Appeals.  The Appeals Court affirmed the lower court ruling in favor of the residents.

Final Outcome 

After the U.S. Court of Appeals upheld the lower court decision, the government reluctantly decided to spray using the biological insecticide Bacillus thuregiensis (B.t.).  One year later, USDA proudly issued a press release, praising its own judgment and decision making in the use of B.t. to control the gypsy moth.  It proclaimed that the biological control program had been the most successful control program in history!
Case Study Analysis:
Utilized Access to Justice Techniques 

Lawsuit filed in U.S. District Court in Oregon.

Technical Language Can Be a Hurdle to Participation

The instant matter reveals a problem common to environmental decision-making – highly technical language preventing citizen involvement and understanding.  Under U.S. law, the EIS is designed to be a means by which the public can engage in the decision-making process and later understand how an activity may affect their health and activities.  

When the language of an EIS is so technical as to not be understood by the average citizen, it has the same effect as having not been conducted.  In terms of access to justice, being able to understand the laws and guidance written is as important as their actual development. 

Innovative Means of Acquiring Expert Testimony

Initially, OEC faced financial difficulties in gathering the necessary experts to testify.  Several experts were willing to testify, but could not afford to Oregon and the residents could not afford to pay the hourly rates of the experts. 

The federal judge proposed that necessary witnesses testify by long-distance telephone instead of traveling to Oregon.  While the government contested that cross-examination must be done in person, the court held that the quality of a scientist’s testimony and evidence has little or nothing to do with how his face or body language appears during a court appearance.  Consequently, arrangements were made for a “telephone trial” in which nine of OEC’s eleven witnesses testified by telephone.  

The clerk of the court set up a telephone with speaker attached in the middle of the courtroom.  When it was time for a witness to be called, the witness was telephoned gave an oath of truthfulness as usually done when in person. Lawyers for each side then asked questions to the witnesses.  

Party Contact Information: 

Professor John E. Bonine

School of Law

1221 University of Oregon

Eugene, OR 97403

USA

Tel: 1-541-346-3827

Fax: 1-541-346-1564

Email: ejohn@elaw.org

Case 1: Yugoslavia


Country/Location:

FR Yugoslavia/Serbia/Nis

Name of matter:

“Srebreni tanjir” (Silver Plate) – fulfillment of environmental protection requirements for performance of activities (protection against noise)

Parties involved:

Company for Production and Sale of Food (“Silver Plate”)

Secretariat for Inspection Affairs Nis

Access to justice matter/s, problem/s involved:

Background facts:

The Law on Enterprises (Official Gazette of FRY, No. 29/96), Article 18 stipulates that a company may start operations, perform operations and change the conditions of its operations when the competent authority brings a decision to the effect that it has fulfilled the requirements concerning technical equipment and facilities, safety at work and protection and improvement of the environment as well as other prescribed requirements. In accordance with that, the company for the production and sale of food was obligated to ask, prior to starting operations, that a decision be made to the effect that environmental protection requirements have been met. The company started operations and only after that initiated the procedure for collecting the relevant documents.

Since this company (bakery) is situated in the same building where Pera Peric’s apartment is located (only a partition-wall separates them), Pera Peric, too, appeared as a party to the dispute.

After the measures were implemented to prohibit the company’s operations, the company owners obtained the report on the bakery’s acoustic activity made by the authorized expert organization confirming that the noise coming from the bakery was within the permitted limits. Based on this report, the company appealed against the decision issued by the first-instance authority. The Ministry of Environmental Protection (as the second-instance authority) rejected the appeal as unfounded in the light of the factual situation as of the time when the first-instance decision was made. The company owners initiated administrative proceedings before the Supreme Court of Serbia requesting that the legality of the second-instance decision be examined.

The Supreme Court accepted the complaint filed by the company and annulled the decision of the Ministry of Environmental Protection based on which the appeal to the decision had been rejected as well as the decisions on enforced enforcement. Acting upon the decision of the Supreme Court of Serbia, the Ministry gained an insight into the mentioned documents and noted certain defects and contradictions. This refers in particular to the fact that the report on acoustic activity of the bakery differs significantly from the previous report prepared by another authorized organization which shows the volume of noise going well beyond the permitted limits (48.5 decibels). In light of this situation, the Ministry decided to engage a third authorized organization to measure the level of noise in the environment. The results are expected to be received soon.

Procedural history:

· 20 July 1999 - A request was submitted to establish whether environmental protection requirements were met for the performance of bread production activity.

· 4 August - Pera Peric submitted a request to be recognized as a party to the dispute.

· 20 August - The capacity of a party to the dispute was recognized to him.

· 9 August - Inspection of the premises took place.

· 23 August - A new inspection took place.

· 8 September – The Secretariat for Inspection Affairs brought the decision prohibiting any future use of the source of noise.

· 25 September – A new inspection took place. Enforced enforcement was approved. Sealing of the bakery.

· 8 September - The company appealed against the Secretariat’s decision.

· 20 December - The Ministry of Environmental Protection (as the second-instance authority) brought the decision to reject the company’s appeals (against the decision and against the Secretariat’s conclusion).

· 20 December 1999 - The Company appealed to the Supreme Court.

· 18 October 2000 - The Supreme Court of Serbia brought the decision accepting the appeal and annulling the decision of the Ministry of Environmental Protection.

· 22 June 2001 – The Ministry of Environmental Protection concluded that a new noise level measurement should be conducted.

Extra parties, Related actions: Neighbor Pera Peric, appeal, objection.

Access to justice techniques used: appeals.

Issues which were the subject of appeal:

Action by the Inspection, the decision by the Ministry of Environmental Protection

Obstacles and measures used to overcome them:

· failure to act upon the decision of the competent authority

· engagement of another expert institution to conduct measurements

What was the outcome? Remedies? Were they adequate?

· The Supreme Court by its decision complicated the settlement of this case.

· Legal remedies were adequate.

Current status/follow up:

· The results of new noise level measurement are expected to be received.

Comments of participants in process:

Everybody is dissatisfied.

Contact information of persons providing information:

Dragoljub Todic

Tel: 381-11/311-42-40/ext 2421

Fax: 381-11/142-564

Email: todic@hera.smrnzs.sv.gov.yu

Case 2 : Yugoslavia

Country/Location:

FR Yugoslavia/Serbia/Indjija

Name of matter:

Café “Zvezda” (Star) – protection against noise

Parties involved: Catering company “Sloboda”(Freedom)/Department for Utilities and Housing Affairs and Environmental Protection of the Indjija Municipality

Access to justice matter/s, problem/s involved:

Background facts:

The tenants of the residential building in Bloc 63, facility 8 in Indjija complained about excessive noise produced by café “Zvezda” on the ground floor of that building. The inspection came and established that the source of the noise was a cassette recorder make Philips and that there were no documents that would indicate that the noise level was in accordance with the relevant regulations. According to the regulations in force, the noise level must be in line with the Rules on the permitted noise level in the environment (Official Gazette of the Republic of Serbia, No. 54/92).

It was ordered that the noise level be measured but since nothing was done to carry out the order, noise was measured by forcible means. It was established that the noise level exceeded the permitted level. The proposal was made to change the purpose which the premise served and to undertake noise protection measures. The decision was issued to prohibit future operations of the café. Both the Catering Company and the Tenants’ Assembly in the building appealed against this decision.

As the second-instance authority, the Ministry of Environmental Protection rejected the appeals against the decision to ban the work of the café. It accepted the appeal against the decision noting that environmental protection conditions were fulfilled and annulled the decision and sent the case back for review in order to establish the factual situation.

At the initiative of the Catering Company, the noise level was measured again but by another authorized institution. Measurement was conducted only outside. The tenants did not allow noise measurement in the building premises because no noise protection measures that had been ordered were undertaken. The measurement showed that the noise level was below that permitted in the daytime. The Catering Company then initiated an administrative dispute before the Supreme Court of Serbia which accepted the appeal and annulled the decision of the Ministry on legal-formal grounds.

This decision was made use of by the Catering Company to initiate proceedings before the Commercial Court requesting from the Ministry of Environmental Protection to pay compensation for damages.

The Ministry of Environmental Protection, as the second-instance authority, adopted a new decision ordering the case to be sent back for review to the first-instance authority.

The environmental protection inspector brought the decision to prohibit the use of the source of noise against which both the Catering Company and the Tenants’ Assembly of the building appealed. The Ministry rejected their appeals.

Procedural history:

8 April 1997 – Inspection conducted.

21 May – Noise level measurement ordered.

19 September - Noise level measurement conducted.

26 November – Further work prohibited.

26 November – The Catering Company appealed.

22 December – The Tenants’ Assembly of the building where the café is located appealed.

17 December – At the request of the Catering Company, noise level measured again.

22 December – The decision annulled on the prohibition of work dated 26 November 1997 and the decision issued allowing future work.

22 January 1998 - The Ministry as the second-instance authority rejected the appeals and annulled the decision dated 22 December 1997 and sent back the case for review.

25 January 1998 – The Catering Company appealed against the second-instance authority’s decision.

16 September 1998 – The decision by the Supreme Court of Serbia (it accepted the  appeal and annulled the decision brought by the second-instance authority).

7 December 1998 – The Ministry of Environmental Protection (as the second-instance authority) brought a new decision sending back the case to the first-instance authority for review.

28 January 1999 – A new decision by the environmental protection inspector (prohibiting on a temporary basis the use of the source of noise until it is established that it produces noise in excess of the permitted level).

28 January 1999 – The Catering company and the Tenants’ Assembly appealed.

2 March 1999 – The Ministry of Environmental Protection (as the second-instance authority) rejected the appeal.

3 March 1999 – The Catering Company filed a complaint to the Commercial Court in Belgrade requesting the payment of compensation for damages.

· A number of hearings scheduled.

Extra parties, Related actions: Tenants of the building in Bloc 63.

Access to justice techniques used: appeals.

Issues which were the subject of appeal: 

The decision by the first-instance authority regarding the factual situation, the decision by the second-instance authority.

Obstacles and measures used to overcome them:

Failure to act upon the decision by the competent authorities

Engagement of another expert institution to conduct measurements.

What was the outcome? Remedies? Were they adequate?

· Legal remedies were adequate.

Current status/follow up:

The decision of the Commercial Court is expected to be received.

Comments of participants in process:

All are dissatisfied.

Contact information of person providing information:

Dragoljub Todic

Tel: 381-11/311-42-40/ext 2421

Fax: 381-11/142-564

Email: todic@hera.smrnzs.sv.gov.yu

CASE 3: YUGOSLAVIA


Country/Location:

FR Yugoslavia/Cacak

Name of matter:

Quarry Susica – Cacak

Parties involved:

Company “Putevi” (Roads), Cacak

Citizens and/or the Public Legal Officer of the Cacak Municipality

Access to justice matter/s, problem/s involved:

Public participation in decision-making regarding the preparation of the assessment of influence on the environment is not regulated by the regulations of FR Yugoslavia and the Republic of Serbia.

Background:

Under the provisions of the Law on Environmental Protection of the Republic of Serbia (Official Gazette of the Republic of Serbia Nos. 66/91, 83/92, 53/93, 67/93, 48/94, 44/95 and 53/95), an analysis of the influence of facilities and works on the environment has to be made with respect to all the facilities and works that may put the environment at serious risk (Art. 16). This analysis is approved by the Ministry in charge of environmental affairs and such an approval forms part of the urban-planning and technical documentation. The law does not stipulate public participation in the decision-making process. The Rules on the analysis of the influence exerted by facilities and works on the environment (Official Gazette of the Republic of Serbia No. 61/92) lists the facilities and works for which such an analysis must be made and specifies how it is to be prepared and what it is to include.

The investor, i.e. the company “Putevi” Cacak, requested from the Ministry of Environmental Protection to give its approval on the Detailed analysis of the influences of exploitation of karst from the strip mine ‘Susica’ – Cacak on the environment in particular plots from the land registry situated in the Loznica local community.

The Ministry gave its approval but then the citizens living in the vicinity of the quarry appealed through the Public Legal Officer against the Ministry’s decision (approval). The Ministry accepted the appeal and ordered the procedure to be renewed for an elaboration of a Detailed analysis having established that there were certain illogical points in the existing Analysis. A new analysis was made and it in fact confirmed the findings of the previous one. The Ministry once again gave its approval and the citizens appealed. The Government’s Administration Commission (as the second-instance authority) rejected this appeal made by the citizens.

Procedural history:

· 13 May 1998 – The Detailed analysis of influences on the environment was made.

· 19 May 1998 – “Putevi” Cacak submitted a request for the approval to be given to the Detailed Analysis.

· 27 July 1998 – The Ministry of Environmental Protection brought the decision approving the Detailed Analysis.

· 27 July 1998 – The Cacak Municipal Public Legal Officer as the legal representative of a group of citizens from the village of Loznica near Cacak submitted the proposal to make another Detailed Analysis.

· 11 November 1998 – The Republic Inspector for Environmental Protection brought the decision to temporarily prohibit the work of the karst crushing plant ‘Susica’ pending the completion of the measures envisaged by the Detailed Analysis.

· 14 December 1998 - The Ministry of Environmental Protection brought the decision annulling the decision on approval of 27 July and permitting the review of the procedure in light of the new facts (the Detailed Analysis had not covered all the relevant plots from the land registry plots in the immediate vicinity of the quarry).

· 10 February 1999 - The Ministry of Environmental Protection brought the decision to approve the new Detailed Analysis.

· 23 March 1999 - The Inspector established that the measures envisaged in the Detailed Analysis had been implemented.

· 30 April 1999 - The Ministry of Environmental Protection brought a decision noting that ‘Putevi’ Cacak fulfill environmental requirements for the performance of their activity at the Susica karst crushing plant.

· 13 August 1999 - The Public Legal Office of the Cacak Municipality appealed against the decision of the Ministry of Environmental Protection dated 10 February 1999.

· 25 February 2000 - The Administrative Commission of the Government of the Republic of Serbia (as the second-instance authority) adopted the decision rejecting the appeal of the Public Legal Office of the Cacak Municipality.

Extra parties, Related actions:

Access to justice techniques used:

Appeal, proposal for review of the proceedings

Issues which were the subject of appeal:

Wrongly established facts in the First Detailed Analysis, the amount of dust in the air and on the ground, noise produced by the quarry, safety of citizens around the quarry.

Obstacles and measures used to overcome them:

Order given to produce a new Detailed Analysis.

What was the outcome? Remedies? Were they adequate?

The Ministry gave its approval to the new Detailed Analysis.

Formally they were adequate.

Current status/follow up:

From the administrative standpoint, the case is considered closed.

The problem of the quarry is currently one of the concerns raised particularly by certain NGOs.

Comments of participants in the process:

Contact information of persons providing information:

Dragoljub Todic

Tel: 381-11/311-42-40/ext 2421

Fax: 381-11/142-564

Email: todic@hera.smrnzs.sv.gov.yu

Section 2: Other Cases

1st DRAFT 

Parallel Public Participation in the Czech EIA System
     

Pavla Jindrova, Center for Community Organising, Plzen, CR

I. Parallel Public Participation in EIA - Justification

Variety of domestic as well as international studies indicate that the Czech EIA Act (No.244/92 Coll.) does not require effective public participation in the EIA procedure. This conclusion may be correct since in the general Czech EIA practice there can be found the following limitations of citizens access to full participation:

1. There is no public debate about the scope of EIA Documentation (scoping).

The content of the EIA Documentation - alternatives and impacts to be studied when assessing the proposal - is determined by the developer (developer decides on alternatives to be studied) and the EIA Expert hired by the developer (EIA expert decides on the impacts to be assess within the EIA Documentation). This first and most important determination of the scope of  the EIA cannot be affected by affected municipalities nor by the affected citizens. The competent governmental authority has a limited right to influence the scope of EIA, yet this right occurs only in the later stages of the EIA process. 

The overall situation is such that during 5 years of application of the Czech EIA Act there has not been officially organized a single public scoping process.

2. Public has very limited opportunities to properly inspect the EIA Documentation.

The EIA Documentation is made available to citizens for 30 days who can inspect it, make copies, and provide written submissions. The notification about the availability of the EIA Documentation for “public review” is however done only by putting official announcement on the noteboard of the affected authority - an information means which reaches extremely low proportion of local inhabitants. There is no requirement of public notification about the EIA Documentation in local and regional media. 

Citizens who managed to learn about the opportunity to inspect the EIA Documentation, can read this document at the designated office of municipal administration and provide written comments. Interested citizens can also make copies of the EIA Documentation, but only if they can afford paying of copying costs, which is usually not the case. Provision of qualified written comments on the EIA Documentation - which is usually very complex and bulky document - by simple inspection at the office of the administration can be regarded as an extremely difficult task.

The combination of the above features of “public participation” makes thorough public review of EIA Documentation almost absent. The practice proves that interested citizens usually do not learn about their opportunities to inspect the EIA Documentation and even if they do learn about it - usually through very informal channels - they are not able to provide qualified comments on this complex expert material. Both the public as well as competent governmental and municipal authorities thus miss a key opportunity for proper public review which would be done in a timely and non-confrontational manner.

3. Public comments which do not provide technical findings but rather express values and general concerns are not considered in the review  of EIA Documentation

EIA Documentation and provided comments are reviewed through preparation of Expert Opinion. This Expert Opinion is prepared by EIA consultant who has not take part in the preparation of the EIA Documentation which s/he is expected to review. This person is selected by governmental agency and directly paid by the developer. S/he is not expected to evaluate concerns which are not of strictly technical/scientific nature. Although the EIA Act requires Social Impact Assessment to be prepared as a part of the EIA Documentation, this requirement is being ignored.

This situation leads to the fact that many EIA experts immediately judge non-technical concerns about the proposal as irrelevant  and concentrate on the technical comments provided by statutory consultees, and NGOs - if they were able to come up with sophisticated argumentation. Non-technical concerns of ordinary affected persons are openly ignored and this fact is being acknowledged when the findings of the EIA Expert Opinion are presented to the public.

4. Usual outcomes of the public hearing on the EIA Expert Opinion
The structure of the EIA procedure forces citizens to provide their substantive comments in the last stage of the EIA process - within the public hearing on the proposed EIA Expert Opinion. This - last - stage of the EIA process which openly reveals public concerns however provides very limited opportunity to influence the whole decision-making process within the EIA. Comments raised during this public hearing - comments which relate to alternatives, environmental or socio-economic impacts of the proposed development -cannot be really considered since the EIA process is at its final stage. 

The concerned and motivated citizens are at the end of the EIA procedure left with their expectations and frustrated - with feeling that their comments were not considered in an appropriate manner. One of the major consequences of the above "public participation" in the Czech EIA system is thus growing citizens cynicism about necessity of their individual contribution into environmental protection.

II. Parallel Public Participation in EIA - Basic Principles

Based on the above observations, the Public Environmental Assessment Center (Plzen, CR) and later also the Center for Community Work (Plzen, CR) developed a generic guidelines for organizing of “Parallel Public Participation in EIA”. The methodology is based on a presumption that NGOs can, if developer and state agencies fail to do so,  take the initiative and organize their own public participation which provides citizens with more favorable opportunities for participation. 

The system works in practice like this. NGOs that learn (either through formal or non-formal channels) about the beginning of the EIA procedure can undertake the following steps:

1. Organize local coalition of variety of local interests groups: 

NGO goes to the field - it contacts local NGOs, local MPs and other groups (labor unions, church groups, etc.) in the affected municipality and ask them to jointly initiate proper public debate about the proposed development. Local institutions supporting the idea can form informal coalition of various local interest groups with a common aim to:

· thoroughly notify potentially affected citizens about the proposal and 

· invite citizens, external experts and local media  to parallel public participation.

2. Organize parallel commenting within the EIA process

The local coalition can easily organize parallel public hearings, which can be initiated practically in either stage of the EIA procedure. They can effectively deal with:

· scope of the EIA Documentation (scoping meeting), or 

· the EIA Documentation.

The local coalition invites proponent and expert who prepared the EIA report and ask them to present their findings to the public - if they do not accept the invitation, the coalition or NGO presents the documents about the proposed activity and the EIA findings itself. The hearing is typically focused on:

· Health Impact

· Ecological impacts

· Socio-economical impacts

Presentation of each category of impacts is followed by thorough public questioning and submission of comments. All comments are recorded and when necessary a voting take place in order to clarify support of the comment among the participating citizens. 

The coalition can also prepare interactive EIA exhibition - a series of a posters summarizing key information about the proposal and exhibits them at the entrance to the place where the hearing is held - newcomers to the process can thus quickly learn what is the discussion and can provide immediate comments. Exhibition also provides important background information during potential breaks of the public hearings, etc.

3. Submission of obtained public comments as a part of the official submission process. 
The comments gathered during the parallel public participation process are provided in a proper form of an official submission.

4. Initiation of Social Impact Assessment

One of the most important tools for evaluation of non-environmental concerns within the EIA procedure - general rejection of the proposed activity because of the cultural, social, economic or only esthetic concerns, etc. - which is provided in the Social Impact Assessment (SIA) is generally not used. NGO or the local coalition can request preparation of the SIA or prepare it itself.

III. Parallel Public Participation in EIA: Practical Illustration

The above process has been tested on the proposed Recreational Park Rajcherov. This proposal was initiated in early 1994 by a Dutch company which intended to build in the middle of the South-Bohemian woodlands a large recreational park (270 ha). The proposal was backed by promise to bring into this - traditionally very poor - region USD 100 mil. The proposed development enjoyed - mainly due to personal involvement of the relatives of the local mayor as well as of the Head of the Regional Office - very strong political support. This support was backed by very supportive local media which responded positively to large PR campaign launched by the developer.

The EIA process started in spring 1994 when the first information about the EIA study for the proposed development escaped into regional media. The local NGOs found that the proposed park would destroy habitat of 9 critically endangered a 27 endangered species and would have major impact on the natural reservation which bordered with the area of the proposed park. The location of the park - in the middle of the forest, without no roads, and infrastructure - would also have a major impact on the development of local infrastructure.

Writers of this article were asked for a help by local NGOs who had - because of the at that time very limited hopes to really of successful participation in the EIA. The parallel public participation was suggested as the most effective option. It resulted in the following concrete outcomes:

1. Association Rajcherov was formed - it comprised of 42 local NGOs and local academic institutions which supported detailed public review of the proposal,

2. Altogether 6 public hearings to review the EIA Documentation were held in all concerned local communities were held within the 2 year EIA process,

3. Three sociological surveys and a Socio-economic assessment were prepared by the Association Rajcherov in order to map and analyze general public comments about the proposal.

The above process has proven to have numerous benefits to NGOs who organized it. It, in particular helped Association Rajcherov to:

· obtain a number of new data and expertise;

· identify (both from the attendance at the hearing as well as from the comments that were voiced up) general feelings of the community towards the proposal  - and base further step on this knowledge;

· identify key supporters and opponents of the Associations’ actions;

· provided it with substantive political power.

The parallel public participation resulted in a sufficient public pressure to return the EIA process 3 (three!) times into its beginning - there were 3 versions of the EIA Documentation produced by the developer. The developer was strongly backed by the local mayors and the regional administration and resisted any public pressure to withdraw from the project.

The whole EIA process lasted - due to return of two versions of the EIA Documentation - over 3 years. It resulted in over 300 pages of public comments on the proposal - many of whom are being now carefully analyzed. The Final Standpoint on this EIA will be issued in April/May 97. It is almost sure that it will be a negative one.

IV: Parallel Public Participation in EIA - Final Tips

Parallel public participation in EIA works. The Center for Community Work uses this approach in other cases - specifically in urban transport planning in Plzen and Prerov and it proved to be successful in both cases when it was applied. In both cases the EIA Documentation s were returned to be redone - just because citizens had an opportunity to soon expressed their concerns about inadequacies they found.

Our major suggestion is that NGOs - instead of being busy with elaboration of expert submissions on the proposal - systematically organize parallel public participation processes : parallel public scoping and parallel public hearings on the EIA  documents. By doing so they take the initiative and establish procedure which they are conformable with and which provides public with far better opportunities to participate then the simple standard procedure. It also allows NGOs to control the public participation process - get into position of major organizer of public debate about the proposal - a position which gives them to a political support as well as additional information they would never be able to gather by their own means.

Systematic application of parallel public participation pays can be replicated in practically every EIA system and it pays off. It's application needs however its experts: it must to be professionally applied and systematically developed. We therefore encourage every major NGO which deals with EIA to train its own expert who will be able to easily use this procedure. 

Should you need more information, please contact:

Center for Community Organising

Americka 29, 301 38 Plzen, Czech Republic

Te/Fax: 420-19-743.17.28

Mobile: 420-603-34.14.34

e-mail:  cpkp.cr@telecom.cz

The Ombudsman in Denmark

From: 

http://www.ombudsmanden.dk
The Danish Ombudsman

an Institution with farreaching consequences 

“ The proposal to appoint an Ombudsman marks a new departure in Danish law. Although the Bill is quite short and intelligible, it has to be realized that its consequences will be farreaching, not only for those civil servants and others who are covered by the Bill, but for the rule of law in society in general. “ (from comments by Helga Pedersen, Minister of Justice, when the Ombudsman Bill was introduced in February 1953.) 

In 1953 the Danish Constitution included a provision that the Folketing (parliament) should elect at least one Ombudsman. Motivated by the growing influence of the civil service, the aim was to create improved guarantees for “the proper exercise” of the State’s civil and military administration. The Constitution empowered the Folketing to lay down more detailed rules for the activities of this new institution. 

The institution of the Danish Ombudsman had its origin in the Scandinavian social structure of the 1950’s. The relationship between citizen and State was predominantly governed by laws passed by the Folketing. The slow legislative procedure came under pressure from an increasingly complicated society, and gradually the Folketing had to leave more and more decisions to the civil service. 

It has been crucial for the importance of the Ombudsman that from the very outset the Folketing allowed the office to adapt to developments, thus preventing it from becoming set in a 1950’s form of regulating relations between State and citizen. The intention is to adapt the Ombudsman and his function to the latest developments in the relationship between the civil service and the citizen. If the Ombudsman’s control is to be effective and beneficial to the citizen, it must be extended to all authorities that regulate the circumstances of citizens. 

Between Folketing, civil service, and citizen 

The Danish Ombudsman occupies a position midway between the Folketing, the civil service/ ministers, and the citizen. With limited legal powers assigned to him, it is his task to ensure the “proper exercise” of administrative powers.  To understand how it was possible for the Ombudsman to become an important part of Denmark’s judicial setup, it is necessary to look at his relationship to the Folketing, the civil service, and the citizens. 

The Ombudsman and the Folketing 

After each election to the Folketing, the new Folketing elects an Ombudsman

who on its behalf is to “oversee the administration”. The Folketing may dismiss

its Ombudsman if it loses confidence in him but this has never been 

done. The Ombudsman has to report to the Folketing, both in the form of an annual report, and in connection with specific cases in which he finds errors or deficiencies of major importance. Furthermore, it is the Folketing that lays down the general provisions governing the Ombudsman’s activity, what is known as his “instruks” or directive. 

On the other hand, the Act says that in his work the Ombudsman is independent of the Folketing, for instance deciding for himself whether complaints are to be subjected to actual investigation. The Ombudsman is not allowed to be a Member of the Folketing. He hires and fires his own staff and he may request to be relieved of his office at six months’ notice. 

Formally, the Ombudsman has limited powers at his disposal. The Folketing was unwilling to bring in an institution that could defer or alter the decisions of the civil service. The Ombudsman’s supervision is subsequent, and his true power springs from his relationship to the Folketing, which has appointed him and which has confidence in him. 

Furthermore, the Folketing has largely left it to the Ombudsman himself to give substance to the concept: “the proper exercise of administration”. Through his comments, the Ombudsman has tried to develop general basic principles for the correct exercise of administration. The Ombudsman has laid down requirements for the handling of cases and these have later been incorporated into Danish Administration Acts. The ombudsman has also expressed himself as to how the civil service is to arrange its work so that the processing of cases does not drag on unnecessarily, and in general as to how the administration ought to act to strengthen the relationship of trust with the citizens. 

In interpreting laws, the Ombudsman has always laid stress on the intentions of the Folketing. Great importance has also been attached to human rights and the Danish constitution: 

On the basis of three actual cases the Ombudsman had opportunity to express his opinion about the general practice of Danish government agencies in regard to approving members of the Jehovah’s Witnesses as adoptive parents. In giving their reasons for rejecting them, the government agencies at first wrote:

“The file shows that you are both active members of the Jehovah’s Witnesses and that you will follow the rules of this denomination in regard to an adopted child. You have indicated, however, that the child itself must decide when it is mature enough to do so. This means that an adopted child could find itself in a special position among other children, particularly at school. In illnesses the child could not be treated with blood transfusions or with a number of special drugs that are derived wholly or partly from donated blood.” For the ombudsman, the main issue in the case was the degree of weight that should be attached to adherence to the Jehovah’s Witnesses and to the consequent conditions of living for the child in the agencies’ overall assessment of whether the adoption should proceed. The answer depended upon an assessment of the grounds cited by the agencies in support of a restriclive practice under which applications from the Jehovah’s Witnesses were as a rule rejected.  The Ombudsman stated that, both on legal and on more general grounds, important objections could be raised to the authorities’ restrictive practice and that there was occasion to consider a change toward a more varied and individual appraisal of applicants from the Jehovah’s Witnesses. The Ombudsman pointed out that in general for areas covered by constitutional law, including Article 67 on freedom of worship, there is a duty incumbent upon the authorities when using their discretion to take into account the citizens’ exercise of their liberties and, to the greatest extent possible, to avoid placing obstacles in the way of liberty.

The Ombudsman and the citizens 

Although the Act speaks about the parliamentary Ombudsman, it is in many contexts more appropriate to speak of the citizens’ Ombudsman. Julius Bomholt spoke for instance about “creating clear democratic air around any decision and about safeguarding the littie man’s rights”. 

For the citizens, the protection of the Ombudsman primarily consists in the free access to complain. It costs nothing to complain, and there are very few conditions to be met the decisions that are complained about must be final, and the complaints, which must not be anonymous, must be submitted to the Ombudsman within one year. 

The Ombudsman himself decides whether he will make an actual investigation in regard to the complaint and if so what he will investigate. In other words, he is not bound by the complainant’s allegations. The startingpoint is that the Ombudsman will proceed in the matter, unless the complaint is groundless or trivial. After this, the Ombudsman assesses the complaint and the prospects for being able to help the complainant. If there is no such prospect and in addition there is no sign that the authorities have dealt with the matter wrongly or have made an incorrect decision, the Ombudsman may dispense with the lengthy process of asking the authorities for a statement. He then writes direct to the complainant explaining why he is taking no further action in the matter: 

In a case concerning early pension, Karen Jensen applied to the Ombudsman.  She complained that the authorities had, in her opinion, not attached sufficient weight to her own doctor’s assessment of the importance of her illness for her ability to manage for herself financially. 

The file of the case showed that the authorities were aware of the doctor’s assessment. The authorities’ doctors dis agreed with his assessment. 

The Ombudsman has very limited opportunity for evaluating actual professional medical assessments he and his staff are lawyers and are particularly concerned with making an appraisal of the legal issues involved. 

Since the authorities’ decision in the case was based on professional medical assessment, and that was the nub of the complaint, the Ombudsman wrote to Karen Jensen and explained that there was no prospect of his being able to help, for which reason he was taking no further action. 

A Complaint case 

When the Ombudsman has made a decision to enter a case, he sends the complaint to the authority concerned asking for documents in the case to be sent to him along with a statement. The complainant is given opportunity to comment upon the statement from the authority, and then the case is ready for the Ombudsman’s assessment: 

Jens Frandsen and his wife were pensioners. They were living on a small agricultural property of about 15 hectares with some area of beach. On the land they grew some plants, and this was carried on mainly with the help of a machine station. The only livestock were seven hens. 

In the autumn of 1990 the barn and stable building burnt down. However, the building was rebuilt, partly by a nearby joinery firm. But when Frandsen saw the bill from the firm, he refused to pay it in full. He considered that the work was defective and that the rates of pay for the work were unreasonable; he also thought that more materials had been invoiced than had actually been used. It was a matter of some 50,000 kroner, and the joinery firm went to court to make Frandsen pay. 

Frandsen’s lawyer now applied for free legal aid, so that Frandsen could be certain of not having to pay the quite considerable costs connected with the case. 

A person may be given free legal aid if the litigation is reasonable and if their income is low. As far as that went, Frandsen met both conditions; but he was turned down nonetheless. The reason given for this was that the case had to do with “business circumstances”, where free legal aid is not normally granted. Frandsen complained to the Ombudsman. He considered that his agricultural property could not be called a business enterprise. It was a place where he and his wife lived with seven hens not a farm from which they made a living. One year the property had yielded some twenty thousand kroner in profit, the next year a similar deficit. 

The Ombudsman scrutinized the case, the legal provisions, and their preliminaries. The upshot was that the Ombudsman called upon the authorities to make a fresh decision in which they considered Frandsen and his wife as pensioners, not as business people. The authorities did this. And Frandsen was granted his free legal aid.

Inspections 

The Ombudsman may inspect prisons, hospitals, and other staterun “places of employment”. Inspections of institutions in which citizens are deprived of their liberty, for instance prisons and psychiatric hospitals, have always been an important part of the Ombudsman’s function as the citizens’ Ombudsman. 

After an inspection, the Ombudsman writes an account of his observations.  The question of the amount of funding is decided by the Folketing, the appropriate minister, or by the municipality itself. But within the framework of the given funding, the Ombudsman has always made up his mind about how the institutions utilize the resources. 

The Ombudsman has also always criticized physical conditions etc., if they are below a minimum level of acceptability it may be the size or rooms, access to fresh air and exercise, or other things. 

In the autumn of 1993 the Ombudsman with his staff visited the psychiatric ward of the Rigshospital in Copenhagen and also Nyborg State Prison. 

Those who are deprived of liberty have a number of legal rights. At both the

Rigshospital and Nyborg State Prison the Ombudsman (by random checks)

inspected that the various rules on the rights of patients and inmates were

being kept, for instance, those on restraints and isolation 

In addition he had interviews both in groups and man to man with patients and inmates as well as staff. In this way the Ombudsman tries to home in on and uncover problems. He also made a tour of inspection of the institution and kept his eyes open. 

At the Rigshospital the Ombudsman recommended, for instance, that rooms for one and two patients should be fitted up (so there would be a littie more privacy than in a ward for four). He also recommended that the way down into the garden from the first floor from a ward for elderly patients should be by lift which could accommodate wheelchairs, instead of by a spiral staircase.

Among the improvements he helped to bring about at Nyborg were that the inmates who are now expected to do their own cooking were given an extra sink in each section so that they did not get in each other’s way so much, and that an exercise bicycle was placed in the remand section. A music band of inmates was provided with a new practice room and so on. 

There were and are masses of such problems large and small. And if someone is deprived of their liberty, so that their whole existence is narrowly confined, then most problems are actually quite large and significant. 

That is why it is important that the Ombudsman does not spend all his time sitting at his desk and dealing with cases, but that as much as possible he also goes out to prisons and closed wards.

The Ombudsman and the civil service 

The civil service primarily encounters the Ombudsman in connection with his investigation of complaints. Through the complaint cases the authorities are given opportunity to get a thorough and impartial legal appraisal of their decisions, their handling of cases, and the administration in general. The Ombudsman’s efforts to develop general principles of public law has in the same way proved of importance for the civil service. 

Investigatians made on the Ombudsman’s own initiative 

The Folketing has given the Ombudsman the liberty to initiate investigations himself. In these cases, where there is no complaint from a citizen, the Ombudsman may, perhaps through press discussion, have come across circumstances in the public field that require closer investigation on his part. In 1993 the “own initiative” investigations came to 139. 

“Own initiative” cases may have as their aim to investigate whether in a particular case there is a need to help a citizen. But the opportunity to initiate a case himself has been used by the Ombudsman particularly for investigating more general questions or issues of principle issues which the complaint cases do not necessarily raise. 

In this way the Ombudsman has had the opportunity to keep continual track of and to influence the general development of relations between administration and citizen. It may be put this way: the Ombudsman’s general investigations have given guidelines to the civil service and thus helped to reduce the number of actual complaint cases. 

What is someone really allowed to say publily when he is a public employee?  If someone is employed by a public body, may he take the liberty of criticizing the decisions of his own bosses? If he worked for a private company, his career would probably be short, if he publicly expressed criticism of his company. 

Public employees are of course obliged to observe confidentiality when this is necessary, out of consideration to particular public or private interests, like the individual citizen’s privacy or the security of the country. But public employees do in fact have essentially the same liberty to participate in public debate as anyone else. There are just a few limitations, for example upon certain public employees like chief executives of local authorities and permanent undersecretaries of government departments. 

A medical consultant at a hospital in Jutland had given some information and assessments in a matter that concerned his own hospital. The county council was considering moving an important department from his hospital to the hospital in the county town. In the doctor’s opinion the deliberations about this which the county health authority had made were not in accordance with the legal requirements. He expressed this view at a meeting, a report of which could be read in the newspaper the next day. One of those attending the meeting was the chairman of the county’s health committee. He himself lived in the town whose hospital risked losing this important department. So he was already exposed to some local criticism and he felt incommoded by the utterances of his chief medical officer. 

The following day the chief medical officer was summoned to meet the leader of the county council and others. They felt that he had acted disloyally. It was also pointed out that it was impossible to have confidence in a leading figure in the health service who put his political superiors in such a position at a publicly reported meeting. 

Shortly afterwards, when the Ombudsman was in that part of Denmark on other business, he heard and read about the case. He took it up “on his own initiative”, as the Ombudsman Act puts it, and investigated the matter further.  He expressed the opinion that the chief medical officer had been within his rights to make a public statement about a possible removal of the department.  The county council leadership had thus had no basis for reproaching the doctor. He was protected by the rules governing the freedom of expression of public employees.

recent years “own initiative” investigations have been extended in a way that to a greater degree meets the need for general investigations: 

In 1988 the Ombudsman asked the Department af Private Law for the loan of 70 files. The Department of Private Law deals with administrative matters concerned with, for instance, separated and divorced parents’ access to their children and with possible maintenance obligations. Altogether the authorities in these 70 cases had made almost 150 decisions. 

The investigation was concluded with a full report of 130 pages. Here citizens, the Department of Private Law, and other authorities were able to read about the Ombudsman’s scrutiny of the legal problems and issues in the legal areas involved. The Ombudsman also set out his own conclusions about the way the authorities had dealt with the cases and about their procedure in general. 

The report concluded that the Department of Private Law had decided the cases in accordance with the spirit and letter of the law, and that the administration had made an effort to make allowance for the personal situation of the parties as was required in cases of this character. The report was well received by the civil service and by politicians, and projects of this kind have since become an important part of the Ombudsman’s input.
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Spanish court orders telephone mast removal 

A Spanish mobile telephone operator is to appeal against a judge’s decision last week ordering the removal on health grounds of a mobile phone transmitter from the roof of a residential building.

Thought to be the first decision of its kind in the EU, the judgement made at a court in Bizkaia, northern Spain, requires mobile telephone operator Airtel to remove the equipment until it can demonstrate that the radiation emitted poses no health risks to residents in the building. 

The judge decided that “reasonable grounds exist for suspecting that the radiation from the transmitter is not innocuous to people permanently exposed to its effects”. Residents had previously agreed to installation of the equipment in return for financial compensation from the company. 

A spokesperson for Airtel told Environment Daily that the company will appeal against the verdict “to the Supreme Court if necessary to prevent the decision establishing a legal precedent”. A company statement described the decision as “the first time in Europe a court has ordered the removal of a legally-installed transmitter”. A spokesperson for GSM Europe, which promotes international mobile telephone communication, said she had no knowledge of any other European court passing a similar judgement.

Follow-up:  Airtel, tel: +34 60 713 3333; GSM, tel: +44 20 75 18 05 30.

Article Index:  health/consumers, industry facilities 

Stichting Greenpeace Council et al. v. European Commission

(C-321/95P)

Case Summary:

The European Commission decided to finance the construction of two fossil-fueled power stations on the Canary Islands.  A group of applicants including Greenpeace brought an action under Article 230(4) of the EC Treaty, contesting the legality of the operations in Spain, as no EIA had been conducted as required by EU law.  The applicants pointed out that the Commission was restricted from financing activities that contravened Community legislation and policies under Article 7 of Council Regulation 2052/88.

The Court of First Instance, Case T-585/93, [1995] ECR II-205, ruled that the applicants had no locus standi to bring an action under Article 230(4) as they had no individually recognizable concern distinguishable from that of the whole community.  The Court ruled that an association could contest a Community act only if it represents individuals who themselves fall under the scope of Art. 230(4), or if special circumstances exist which sufficiently individualize the associations..

On appeal before the Court of Justice, Case C-321/95, [1998] ECR I-1651, the applicants claimed that the test used by the Court of First Instance should not be used in cases relating to environmental matters, as the environment is a common good.  Alternatively, they argued that the right to be informed and to participate in an EIA procedure, which had been abrogated under the circumstances of the case, gave them an individual right to go to court.  The Court did not accept these arguments, upheld the Court of First Instance, and furthermore stated that the rights under the EIA Directive would be fully protected by the national courts of Spain.

The Greenpeace case met with substantial criticism.  For a summary of the issues involved and a discussion of the questions raised, see Report: Complaint procedures and Access to Justice for citizens and NGOs in the field of the environment within the European Union (Tilburg Univ, MinVROM Netherlands, April 2000), at 37-40.

Specific causes of action

Directive 80/778 on the quality of water for human consumption, Article 7(6).  

See Ludwig Kramer, “The Citizen in the Environment: Access to Justice,” 8 Environmental Liability 127, 139 (2000).

Under EU water law, individuals have a directly enforceable substantive right to clean water.  If water supplied does not comply with the applicable safe drinking water standards, the individual has a right to have the water bill reduced, to terminate the contract for water supply, or to compel the supplier to provide legally safe drinking water.

CASE-“Guerra v. Italy, ECHR” Council of Europe 

Country/Location: Italy, Manfredonia

Access to justice matters, problems involved:

A to I, Art. 1-Failure to provide environmental as violation of “right to home”

SUMMARY

Judgment delivered by a Grand Chamber

* * * 

II. Article 8 of the Convention

Direct effect of toxic emissions on applicants’ right to respect for their private and family life meant that Article 8 was applicable.

Applicants complained not of an act by State but of its failure to act – object of Article 8 was essentially that of protecting individual against arbitrary interference by public authorities – it did not merely compel State to abstain from such interference: in addition to that primarily negative undertaking, there might be positive obligations inherent in effective respect for private or family life.

In present case all that had to be ascertained was whether national authorities had taken necessary steps to ensure effective protection of applicants’ right to respect for their private and family life.

Ministry for the Environment and Ministry of Health had jointly adopted conclusions on safety report submitted by factory – they had provided prefect with instructions as to emergency plan, which he had drawn up in 1992, and measures required for informing local population – however, District Council concerned had not by 7 December 1995 received any document concerning the conclusions.

Severe environmental pollution might affect individuals’ well-being and prevent them from enjoying their homes in such a way as to affect their private and family life adversely – applicants had waited, right up until production of fertilisers had ceased in 1994, for essential information that would have enabled them to assess risks they and their families might run if they continued to live at Manfredonia, a town particularly exposed to danger in event of an accident at factory.

Respondent State had not fulfilled its obligation to secure applicants’ right to respect for their private and family life.

Conclusion: Article 8 applicable and violation (unanimously).

French NGO celebrates Natura 2000 court ruling

Environment Daily 1029, 12/07/01

France’s highest administrative court has blocked development of a Natura 2000 candidate site in Alsace. The ruling, announced on Wednesday, represents the first time that the French legal system has recognised the jurisdiction of the 1992 EU habitats directive.

The ruling suspends authorisation granted earlier this year by the agriculture ministry to plant vines at a site in the High Rhine region and is being interpreted as a blow to various parties, including hunters and landowners, who have been fighting the Natura 2000 process.

The agriculture ministry argued that development plans should not be

blocked because the site in question is one of several hundred whose

nomination for inclusion in the EU-wide Natura 2000 conservation

network was recently struck down on a technicality (ED 25/06/01

http://www.environmentdaily.com/articles/index.cfm?action=article&ref=10165).

The court dismissed this argument, concluding that the scientific basis of the environment ministry’s site nomination was sound and therefore the technical hiccup in the nomination process was not of consequence.

The case was brought by France nature environnement (FNE), a network of environmental NGOs. An FNE spokesperson told Environment Daily that the ruling was an important step toward improving France’s implementation of the habitats directive. 

Follow-up: Council of state http://www.conseil-etat.fr/, tel: +33 1 40

20 80 00; FNE http://www.france-nature-environnement.org/, tel: +33 2

38 62 44 48, press release

http://www.france-nature-environnement.org/pdf/CP2%20conseil%20natura2000.pdf.

From S. Stec, Environment, Democracy and Wealth, work in progress:

The“Protected Forests” case
 before the Constitutional Court of Hungary
 had its genesis in the process of privatization of nationalized property following the changes in 1989.  In 1992 the Hungarian parliament passed a law on the privatization of agricultural land that contained provisions concerning the breakup of agricultural cooperatives and the distribution of land to their members.  The law provided for various exceptions to what was to be privatized.  Non-privatizable lands included national parklands, areas protected by international agreement, and other protected natural territories, unless such lands were already under certain forms of cultivation.
  Those forms of cultivation that put protected lands back into the privatizable category included many forms of agriculture and viniculture, but did not include cultivated forests.  Farmers who wished to attain ownership of cultivated forests under such a protection regime reacted to the legislation by lobbying for inclusion of cultivated forests among the types of cultivated lands that could be privatized even while protected.  Parliament gave in to the farmers and amended the law to allow cultivated forests to be privatized as well.  This prompted a group of unnamed citizens to petition the Constitutional Court to declare that the amendment to the law violated the two environmental rights found in the Hungarian Constitution.  


The first of these constitutional provisions, Article 18,
 is a rather conventional declaration of the right to a healthy environment.  The second, Article 70/D,
 provides for a human right to the highest possible level of physical and spiritual health.  In a well-reasoned decision, the Hungarian Constitutional Court interpreted these two constitutional rights as “third-generation” constitutional rights.  Thus, taken together they were declared by the court to be neither collective nor individual rights.  While not basic rights, neither did they simply impose a constitutional task onto the state that the state could implement freely as it wished.  In choosing the term “third generation constitutional right,” the Court drew an analogy to the right to life, on the basis that environmental resources are limited, most environmental damages are irreversible, and the environment is the basis for all life.  Articles 18 and 70/D must therefore be interpreted, in the opinion of the Court, in a way that places an obligation on the state to provide legal and institutional guarantees for an objectively high level of environmental protection..
  Thus, if at any time the state guarantees a certain level of environmental protection, it cannot be withdrawn arbitrarily.  Such protections can only be diminished in proportion to upholding other constitutional rights or values.  This furthermore implies, in the Court’s view, that the rights found in the constitution can in an appropriate case be the basis of a cause of action to require the state to maintain high objective standards of environmental protection.


In the case at hand, the interest of the members of the cooperative to receive compensation through ownership was not comparable to the interest in protecting the forests.  The court did mention that ownership status with respect to the forests itself was not dispositive, and that the forests could in principle be privatized but in that case the obligations of the owners would need to be strengthened and the state would have to continue to guarantee the objectively high  level of protection of the forests.  The fact that no provision had been made in the amendments to offer such a level of protection once the forests would have passed into private hands was evidence that the state had failed in its basic responsibility for ensuring an objectively high level of environmental protection.  Thus, the court invalidated the amendments.


The decision is at first glance remarkable for the depth of its discussion on the notion of “third generation constitutional rights.”  The opinion marks a distinction that allows a choice beyond that between an individually enforceable basic right, and its “opposite” -- an affirmative but generalized duty of the state.  This third generation constitutional right gives some constitutional substance to the state duty -- that is, there is some oversight by the people as to how the duty is carried out.  In terms of political realities in Eastern Europe, such a concept steps boldly away from the traditionally paternalistic role played by a state that knows best how to fulfill its duties, relying upon the best expertise to do so.  Rather than being specifically about rights, the notion of third generation constitutional rights is more about the relative power of the state and the people, and confirms the idea that the state serves at the will of the people and not the other way around.  The Hungarian court drew a parallel between the right to environment and the right to life, implying that in certain cases individuals could enforce the state’s obligation to provide conditions necessary for life.  This outlook can find support in Ukraine, where a constitutional scholar has stated that the fact that the right to environment is a “social intention” rather than an individually enforceable right is not an obstacle to securing such a right through the constitution.
  The right to a healthy environment, according to this view, is “actually the right of an individual to demand the maintaining of ecological standards, set up by law.”
 Through appeal to such third-generation constitutional rights, the public thus may influence particular objective means for environmental protection in various ways, including direct challenges to the constitutionality of laws as in the present case, but also in other ways such as participation in environmental decisionmaking and standard-setting by the authorities.  Furthermore, where it is assumed that active involvement of the public in environmental protection measures objectively enhances environmental protection, the concept of a third generation constitutional right to a health environment ought to provide a basis for an enforceable substantive right of access to environmental information.


Another interesting aspect to the case is the presence of two separate constitutional rights concerning the environment in the Hungarian constitution.  The decision does not clearly distinguish between the two constitutional provisions, always treating them as a unity.  Consequently, it is unclear whether and to what extent the decision turns upon the particular wording of Article 70/D that refers to the “highest possible level” of human and spiritual health, a provision which is generally not found in constitutions in Eastern Europe.  One view may be that the decision depended on the particular wording of Article 70/D.  But such an interpretation would provide no insight into the meaning of the right to a healthy environment and might render the right meagre of content in the manner of a generalized but unenforceable duty.  It would also give rise to a lack of uniformity or an unwieldy hierarchy of environmental rights depending on the presence or absence of additional provisions.  On the other hand an argument could be made that, in the context of environmental protection, Article 70/D merely clarifies and aids in the interpretation of Article 18.  In this case, the conclusion of the Court may have been the same with or without Article 70/D and the fact that such a provision may not be found in other constitutions would be irrelevant to the potential application of the decision as persuasive authority in other jurisdictions.  This would appear to be the reasoning of the Court, as it did not expressly condition its decision on the content of Article 70/D. Rather, it drew parallels between the unity of Articles 18 and 70/D and the right to life on the basis that a healthy environment is an objective condition for the right to life.  Furthermore the arguments made by the Court to justify its interpretation of the right to a healthy environment could apply as well to Article 18 alone as to the two articles together.


The Hungarian Constitutional Court is a particularly active one.  One reason for this is the extremely liberal rules for standing before the court.  Any individual may bring an action before the court to challenge the constitutionality of an existing or newly enacted law at any time, regardless of case or controversy requirements.
  Thus, in the “Protected Forests” case the initiator of the suit -- an unnamed group of environmentalists -- stands far in the background of what is in fact a declaratory judgment.  The manner by which this case interpreting the right to a healthy environment came before the Hungarian Constitutional Court bears comparison with the Lopez Ostra case before the European Court of Human Rights.  As mentioned in Chapter 1, in that case the Court found a local authority liable for failing to offer a level of environmental protection to a family exposed to ill effects from industrial waste inadequately treated at an unlicensed waste treatment plant in the vicinity of their dwelling.  While there is no specific right to a healthy environment in the European Convention on Human Rights, the Court based its decision on the right to “home” found in Article 8 of the Convention. The two cases reach a similar result with respect to the level of environmental protection that authorities are required to afford, but one case arose out of an individual and contested claim for liability, while another arose out of a generalized petition for a declaratory judgment.  In the OPOSA Minors case, moreover, the issue of the standing of the plaintiffs to bring action on behalf of generations yet unborn played an important role in the case.  In fact, in the lower court rulings, the plaintiffs’ arguments for standing were rejected.
  Hungary’s open standing provision allows for quick, direct and inexpensive access to the Constitutional Court.


In Lopez Ostra, OPOSA Minors, and “Protected Forests” the relevant courts did not hesitate to step in to give rather interesting and innovative interpretations to fundamental legal issues, and to even expand the bounds of comparative constitutional jurisprudence.  The Hungarian Constitutional Court decision is all the more remarkable, however, for the fact that a mere seven years prior to the decision in “Protected Forests” it was just a dream that a supreme judiciary body in Hungary would engage in independent legal analysis to arrive at an ultimate depoliticized decision respected by other branches of government.  While this observation applies to all the activities of the court, it is incidentally worth noting that one of the significant contributions to comparative jurisprudence of this “young” constitutional court is in the field of environmental law.

CASE-“National Association of Ecologists”Milada Mirkovic 

Country/Location: Slovenia, Bled

Access to justice matters, problems involved:

Standing-Constitutional Court case about standing of NGOs to challenge spatial plan

Successful case (Decree no. U-I-30/95-26, 1/15-1996): An initiative to begin the procedure for evaluation of constitutionality and legality of a development plan of small business/manufacturing zone in the hinterland of the lake Bled, which has been presented by non-governmental organization “Drustvo ekologov Slovenije” and 25 individuals, the Constitutional Court has accepted. It has recognized legal interest to the NGO on the basis of the Environmental Protection Act, Art. 4 (3) [published in the Official Gazette of the RS no. 32/93] which provides that the protection of the environment is (inter alia) the responsibility of professional and other NGOs for environmental protection. The CC held that the NGO “Drustvo ekologov Slovenije” is the subject responsible for environmental protection under above stated provision because it is in its intern act/regulation defined as a professional association, whose members are involved in an expert work in the field of research of ecosystems and their protection, as well as in a pedagogical work and activities on the popularization of these issues.

The CC has recognized legal interest to individuals as initiators of the procedure on the basis of the constitutional right for healthy environment in which to live (the Constitution of Slovenia, Art. 72). The Court held that individual persons (anybody) have the interest to prevent actions damaging the environment, and that this interest is not limited only to the environment close to the place where they live or only for prevention of a minimal damage, but it (this interest) is for sure wider. 

The Court has abolished the development plan of small business/manufacturing zone in question, because it has found out that the development plan was not in accordance with territorial/spatial medium-term plan of the municipality and with long-term plan of the state and there were also some procedural failures in the adoption of the development plan.

P.S. The Internet home page of the CC of Slovenia (in English) on the Internet is on the address: <http://www.sigov.si/us/eus-ds.html> with texts of the Constitution < http://www.sigov.si/us/eus-usta.html> and the CC Act: < http://www.sigov.si/us/eus-zuss.html>.  

Case Summaries: Kate Cook

R v Secretary of State for the Environment ex parte RSPB [1997] QB 206: this case concerned a decision by the Secretary of State to exclude, on economic grounds, an area of intertidal mudflat known as Lappel Bank from a Special Protection Area (SPA) to be designated under the wild birds Directive. The area was required for the expansion of a port which was an important source of local employment. The Royal Society for the Protection of Birds (RSPB) challenged the decision on the basis that it contravened the directive in that economic considerations could not be taken into account when designating an SPA.

The case went all the way to the House of Lords which referred the question as to the interpretation of the directive to the European Court of Justice (ECJ). The ECJ eventually ruled that under the directive the criteria for defining the boundaries of an SPA were ornithological only and that economic considerations could not be taken into account. The House of Lords applied the ECJ’s ruling and held that the decision had been unlawful.

There are a number of interesting features about this case: it is an illustration of the liberal rules on standing which operate in the UK; it also illustrates the central role of European legislation and of the ECJ in many domestic cases but perhaps most importantly it demonstrates the very restrictive approach to the granting of interim relief in environmental cases in the UK. Before referring the case to the ECJ, the House of Lords refused to grant interim relief which would have protected the site pending a ruling by the ECJ. This meant that by the time the ECJ had given judgment (favouring the position taken by the RSPB) the site had already been destroyed. The basis on which interim relief was refused was primarily that the RSPB had refused to give what is known as a cross undertaking in damages to the developer (an amount of money to compensate the developer for its losses should the relief be granted and the RSPB ultimately fail in its action). There are other instances where UK courts have taken a similarly restrictive approach to the granting of interim relief in environmental cases and it is perhaps questionable whether such an approach fulfils the requirements of Article 9 of the Convention (adequate and effective remedies including injunctive relief).

A case study on this case would focus on this issue-briefly examine the approach taken by UK courts in this context and explain why it is inappropriate in an environmental case to make the provision of a cross undertaking the determining factor in deciding whether or not to grant interim relief pending final resolution of the case.

Case summaries presented by Peter Roderick, FOE

Salisbury Bypass
In 1996, the UK Government was planning to build a controversial bypass around the historic city of Salisbury. Long after the public inquiry had finished, the Department of Transport (DOT) carried out an ‘induced traffic assessment report’ for the bypass. This report predicted how much extra traffic would be generated by building the new road.

Friends of the Earth asked the DOT for a copy of the report. The DOT refused, arguing, amongst other things, that the report was not ‘environmental information’ within the meaning of Directive 90/313/EEC and the UK’s domestic transposing legislation.

Friends of the Earth therefore brought a judicial review against the DOT. In its sworn written evidence, filed before the hearing, the DOT official admitted that “after further legal advice...I am advised that the induced traffic assessment is capable of falling within the scope of” environmental information. However, the DOT continued to refuse to provide a copy, arguing that the information related to a matter that had been the subject matter of a public inquiry (and so the sub judice exemption applied); and related to confidential deliberations of the DOT.

Two weeks before the court hearing was due, the DOT provided Friends of the Earth with a copy of the report, and so the hearing did not proceed.

This case illustrates that public bodies can use several arguments to prevent the public being given to access to information, and that in such cases it is only when they face a court hearing will they change their minds. It also shows that public bodies do not like the possibility of court judgments going against them and will, if pushed, disclose the information in advance to avoid that happening.

*****

Pesticides and GM crops
In 2000, Friends of the Earth asked the UK Government’s Ministry of Agriculture, Fisheries and Food (MAFF) for certain information regarding consents for the spraying of glufosinate ammonium on crops genetically modified to be resistant to it. Some information was made available, but MAFF refused to specify what tests had been conducted or were relied upon in the consent applications “to establish the harmlessness of the herbicide to humans, animals, plants and the environment”, and to disclose the full results of those tests. Article 14 of Directive 91/414/EEC concerning the placing of plant protection products on the market provides “without prejudice to council Directive 90/313/EEC” that “confidentiality shall not apply to...a summary of the results of the tests to establish the substance’s or product’s efficacy and harmlessness to humans, animals, plants and the environment.”

MAFF argued that the information was commercially confidential and that it had been voluntarily supplied.

Friends of the Earth wrote a letter before action to MAFF saying that it was entitled to the information under Directives 90/313/EEC and 91/414/EEC. It pointed out that it was difficult to envisage the circumstances in which environmental information of the nature sought could be commercially confidential, and that as the company could not have been given a consent to spray the pesticide if it did not provide the information in question, it cannot properly be said that that information was supplied voluntarily. 

MAFF responded by saying that it no longer wished to argue that the information was voluntarily supplied, and that it was going to write to the company to ask why the information might meet the “strict test” of commercial confidentiality. At the time of writing, this is where this case lies.

This case illustrates again that public bodies can use several arguments to prevent making information, and that in such cases the prospect of a court case is needed for them to change their minds, albeit only in part till now. It is also important to note that this is an extremely complex case, because of the nature of pesticide legislation and the number of requests, and it is only because Friends of the Earth is a large enough organisation to be able to afford legal advice that it has been able to take this case so far: a smaller community group or individual would not have fared well. This underlines the need for a non-court appeal mechanism against refusals.

*****

In 1999, Friends of the Earth asked the European Commission (DG XI) for copies of 2 studies that had been conducted for the Commission into the UK’s transposition of the Habitats directive and various Waste Directives. The Commission provided copies of the studies, but with page after page blacked out in thick ink. 

Friends of the Earth appealed to the Secretary-General of the Commission, as required by the Code of Conduct concerning public access to Commission and Council documents attached to Commission Decision 94/90/EC. The Secretary-General upheld the Commission’s refusal to provide full copies.

The argument of the Commission were that the documents fell within the exception of ‘protection of the public interest (court proceedings, inspections and investigations)’. To begin with, in respect of the study on the Waste Directives, DG XI also argued that the exception ‘for the protection of the Commission’s interest in the confidentiality of its own proceedings’ applied, but the Secretary-General dropped that argument.

In 2000, Friends of the Earth appealed to the European Ombudmsan against these refusals. It argued that the documents were studies, not investigations, and that the democratic accountability of the Commission meant that the public should be entitled to see an objective independent study on compliance with environmental law conducted for it. It also argued that the Commission was acting inconsistently with the Aarhus Convention.

In March 2001, the Ombudsman ruled that the Commission was guilty of maladministration in refusing to provide full copies of the report and gave the Commission until 30th June 2001 to respond. The Ombudsman ruled that “it is reasonable to regard these reports as Commission documents, to which the rules of Decision 94/90/EC should apply” and went on to state as follows:

2.6 An interpretation of the scope of ‘inspections and investigations’, as suggested by the Commission, could preclude public disclosure of any document held by the institution which might be relevant for its role of guardian of the treaty under Article 211 of the EC Treaty. Accordingly, whole categories of documents whose content relates to member states’ compliance with Community law, and hence which may give factual or legal elements to the Commission in order to consider instituting infringements in the future, could be barred from public access...

2.7 The Ombudsman therefore considers that the exception based on inspections and investigations should only be applied when the requested documents have been drawn up in the course of an investigation connected to an infringement proceeding. Te two reports in this case were commissioned prior to any investigation, and with a view to solely considering the options available to the Commission.
The O’s Press release can be found at:

http://www.euro‑ombudsman.eu.int/release/en/2001‑03‑20.htm
and the ruling, which is technically a ‘draft recommendation’ at:

http://www.euro‑ombudsman.eu.int/recommen/en/000271.htm
This case illustrates the continuing democratic deficit in the Commission, and the importance of the public continuing to seek to hold it accountable. 

Appendix

Citizens Guides on Going to Court:

Australia:  NSW Guide to Non-Violent Action, the Environment and the Law (EDO, Sydney)

Australia: "Appeals & civil remedies under the Environment Protection Act," by EDO-South Australia.

Belarus, Moldova, Ukraine: "Access to Justice in Environmental Matters: How it Works in practice?" Miliekontakt Oost-Europa (2001) (English)

Canada: Citizen's power for environment (in French) Editions VLB, 425 p. (a guide for access to justice, prosecuting and participating in environmental assessment process in Quebec, Canada.  It covers civil remedies, private prosecutions and gives tips on going to court.  It also contains examples of victories and failures and draws recommendation on how to proceed in the future.)

Canada, Mexico, USA:  Guide to Public Participation,  by IDEA (Mexico), WCELA (Canada) and E-LAW U.S. (USA).

Columbia:   Guide about Public Participation and Legal Mechanisms to Protect Collective Rights, Including the Right to a Healthy Environment. (in Spanish)

Costa Rica: "A Manual for Environmental Litigation in Costa Rica" Justicia Por la Naturaleza, by Dr. Rafael Gonzбlez Ballar (July 2000) (in Spanish)

Czech Republic, "Will We Sue?," by the Ecologkcky Pravni Servis (in Czech)

Germany: "Einmischen-rechtliche Wege der Bьrgerbeteiligung im Umweltschutz" by Michael Zschiesche, UfU (in German)

Mexico: "Working with Lawyers- A guide for Community Residents and Environmental Justice Activists".Prepared in collaboration between ELI (Environmental Law Institute) and SNEEJ  (Southwest Network for Environmental and Economic Justice) a coalition  of grassroots organizations from across the southwestern U.S. and  Mexico.  (in Spanish)

Netherlands: "Dutch environmental organisations go to court," Miliekontakt Oost-Europa (1994) (editions in English, Russian, Dutch)

Romania:  Legislatia Mediuli  (includes cases from ECO Sens, Russia, Slovakia, Hungary, etc.) (in Romanian).

Russia: "Defending Your Environmental Rights: A Manual for Citizens and NGOs" Ecojuris Institute, Moscow, 1996 - a book, 1997 - a newspaper) & "Defending Your Environmental Rights In Court: A Manual for Citizens and NGOs" (Ecojuris Institute, Moscow, 1999)

Slovakia:  "Petitions - How to File a Petition in a Case of Public Interest," by CEPA (in Slovak).

UK: "Environmental Action: A Citizen's Guide (Pluto Press, 1998) by Martyn Day.

Ukraine: "How to protect Environmental Rights of Citizens by Using Law”  by Ecopravo-Lviv " (in Ukrainian). 
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Attachment

Non-exhaustive list of Article 9 implementation issues

	1. Bodies
	para(s)

	1.1 Independent and impartial court of law
	1, 2 

	1.2 Other independent and impartial body established by law for info
	1, 2

	1.3 Other independent and impartial body established by law for info 
	1

	1.4 Public authority with reconsideration procedure established by law 
	1

	1.5 Administrative authority with possible preliminary review procedure for participation
	2

	1.6 Bodies for administrative and judicial procedures to challenge acts and omissions by private persons and public authorities which contravene provisions of its national law relating to the environment
	3


	2. Procedures
	

	· Information
	

	2.1 Main review procedure by court or independent body providing binding decision
	1

	2.2 Additional inexpensive review procedure for info
	1

	2.3 Reconsideration procedure established by law
	1

	· Participation
	

	2.4 Main review procedure in relation to participation to challenge substantive and procedural legality of any decision, act or omission subject to the provisions of Article 6 [can require exhaustion of administrative review procedures]
	2

	2.5 Preliminary review procedure for participation if wished
	2

	· Public enforcement of environmental law
	

	2.6 Administrative or judicial procedures to challenge acts and omissions by private persons and public authorities which contravene provisions of its national law relating to the environment
	3


	3. Standing requirements
	

	3.1 In relation to requests for information
	1

	3.2 In relation to public participation in decision making
	2

	3.3 In relation to public enforcement of environmental law
	3

	3.4 Plus mechanisms to assist with standing and non-discrimination generally
	4, 5


	4. Remedies
	

	4.1 Availability of injunctive relief
	4

	4.2 Adequate remedies
	4

	4.3 Effective remedies
	4

	4.4 Plus mechanisms to assist enforcement of administrative and judicial decisions generally
	5


	5.  Procedures in general
	

	5.1 All procedures to be fair and equitable
	4

	5.2 All procedures to be timely
	4

	5.3 All procedures not to be prohibitively expensive (in addition to review of info request being free or inexpensive)
	4

	5.4 Decisions to be publicly accessible
	4


	6. Publicity
	

	6.1 Provision of information on access to administrative and judicial review procedures (in addition to notice of availability of review on refusal of information)
	5


	7. Provision of assistance mechanisms to remove or reduce financial and other barriers to access to justice
	5
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� Portions of this and the following section are adapted from S. Stec and S. Casey-Lefkowitz, The Aarhus Convention: An Implementation Guide (UN, 2000) [“Implementation Guide”] pp. 29-30, 123-36.


� Report: Complaint procedures and Access to Justice for citizens and NGOs in the field of the environment within the European Union (Tilburg Univ, MinVROM Netherlands, April 2000).


� Arguments in favor of broadening such access without the requirement to prove a direct and concrete interest were:


According to the preamble and Article 1 of the Aarhus Convention, any person has “the right to live in an environment adequate to his or her health and well-being.”  In view of this right it is not logical to limit the term “sufficient interest” to situations in which a person can prove a direct legal interest, for example pollution of its property;


If for access to justice a concrete individual interest is a requirement, in many cases in which the more diffuse interest of the environment (including natural values) is in danger no protection through legal action is possible;


A broad access to justice of the public ensures that public participation in the decision making process is taken serious.  In other words, public participatoin in the preparatory phase of a governmental decision is weak if the public does not have the possibility to ask for an independent judgement in case their comments are not taken into account.


Arguments were also considered for the limitation of the group of actors that have access to justice in such matters.  They included:


Broad access may result in too many procedures, which would lay a heavy burden on the courts with the result that procedures are very lengthy;


Broad access may result in a (legal) uncertainty for those who would like to undertake the relevant activities;


If NGOs have broad access, the question is whether the NGOs that use these possibilities indeed represent the public and indeed start the procedure to protect the environment;


Broad access may have the result that actors do not use the more informal instruments to solve a dispute.


� In the words of Kofi A. Annan, Secretary-General of the UN.  See Foreword, IMPLEMENTATION GUIDE, op cit.


� Ibid.


� Principle 10 reads as follows:


Environmental issues are best handled with the participation of all concerned citizens, at the relevant level.  At the national level, each individual shall have appropriate access to information concerning the environment that is held by public authorities, including information on hazardous materials and activities in their communities, and the opportunity to participate in decision-making processes.  States shall facilitate and encourage public awareness and participation by making information widely available.  Effective access to judicial and administrative proceedings, including redress and remedy, shall be provided.





� See Implementation Guide, at 1. 


� In the context of European Union accession of potential member states, an official of the environment ministry of the Netherlands has noted that there is a growing realization among his colleagues that environmental protection and environmental law are intimately linked with the transition to a civil society.  Interview with Adriaan Oudemann, Wageningen, 27 June 1997.  U.S.-based assistance providers active in Eastern Europe have also made such a connection.  See, e.g., Quigley, Kevin F.F., For Democracy’s Sake: Foundations and Democracy Assistance in Central Europe (Woodrow Wilson Center Press: Washington DC, 1997), at 75. Hegel in Philosophy of Right defined civil society as “beyond the family but short of the state.”  See also Popper, Karl, The Open Society. 


�As Judge Stein of Australia has said:


Citizen participation in environmental decision-making, the ability to restrain breaches of the law by civil enforcement and to judicially review decisions, have the proven capacity to develop a new body of Environmental Law.  Governments should not be nervous of this development.  It is symptomatic of a healthy democracy, obedience to the Rule of Law and the separation of Powers between the Executive and Judiciary. 


P. Stein, “Citizen Rights and Litigation in Environmental Law: An Antipodean Perspective on Environmental Rights,” in S. Diemann and B. Dyssli, eds., ENVIRONMENTAL RIGHTS: LAW, LITIGATION & ACCESS TO JUSTICE (Cameron May, London: 1996), at 276.  


� This is in part due to the historical shift in Eastern Europe since the 1980s.  Prior to this shift, means for resolving disputes relied less on legal mechanisms and more on internal bureaucratic processes. The ineffectiveness of the solutions and command and control techniques carried out by governments of experts at the time are now apparent. This was as much due to a lack of trust in the fairness and openness of the justice system, as it was to the limited solutions available to the authorities at the time.   


� The author was legal advisor to the NGO Coalition delegation during the negotiations.


� The Preamble to the Rio Declaration refers to “the integrity of the global environmental and developmental system.”  Principle 4 states: “In order to achieve sustainable development, environmental protection shall constitute an integral part of the development process and cannot be considered in isolation from it.”  See also Principle 25: “Peace, development and environmental protection are interdependent and indivisible.”


� See, e.g., Koskenniemi, 3 Yb. Int. Env. L. (1992), at 125-28, stating that international environmental law has special characteristics, so that traditional rules of state responsibility are insufficient.


� See Fitzmaurice, Malgosia, “The Contribution of Environmental Law to the Development of Modern International Law,” in Makarczyk, Jerzy, ed., Theory of International Law at the Threshold of the 21st Century (The Hague: Kluwer, 199_), 909-25.


� The importance of linking international and domestic environmental law has been explained by Ebbesson according to his theory on compatibility of international and national environmental law. See Ebbesson, Jonas, COMPATIBILITY OF INTERNATIONAL AND NATIONAL ENVIRONMENTAL LAW (London/The Hague/Boston: Kluwer Law International, 1996).


� For earlier formulations of the right to a healthy environment in international legal instruments, see the African Charter on Human and Peoples’ Rights, adopted at Algiers on 27 June 1981, and the Additional Protocol to the American Convention on Human Rights, adopted in San Salvador on 17 November 1988.  According to a 1994 article, at that time more than 60 countries and several federal  states of the United States had provisions in their constitutions concerning the right to a healthy environment.  See A. Fabra Aguilar and N. Popovic, “Lawmaking in the United Nations: the UN Study on Human Rights and the Environment,” RECIEL, vol. 3, No.17 (1994), p.197, 199.


� The United Nations Special Rapporteur, in her preliminary report on human rights and the environment to the Sub-Commission on Prevention of Discrimination and Protection of Minorities, E/CN.4/Sub.2/1991/8, paras. 13-14, pointed out such a connection between article 3 of the Universal Declaration of Human Rights, article 6 of the International Covenant on Civil and Political Rights and article 25 of the International Covenant on Economic, Social and Cultural Rights. See A. Fabra Aguilar and N. Popovic, op. cit. For a panoply of possible rights relating to a healthy environment, see the draft declaration of principles on human rights and the environment, principles 1-10 (E/CN.4/Sub.2/1994/9, annex I).


� Thus, it addresses one of the shortcomings in the establishment of the right to a healthy environment – that is, the lack of effective implementation.  See E/CN.4/Sub.2/1994/9.


� DOORS TO DEMOCRACY, 4 vols., (REC, 1998).


� For global surveys, see supra, n [16].


� See also E/CN.4/Sub.2/1994/9, annex I.


� DOORS TO DEMOCRACY (vol. 4): A PAN-EUROPEAN ASSESSMENT OF CURRENT TRENDS AND PRACTICES IN PUBLIC PARTICIPATION IN ENVIRONMENTAL MATTERS (REC, 1998), at 44.


� See Cameron, James and Abouchar, Juli, “The Status of the Precautionary Principle in International Law,” in Freestone and Hey, op cit., 29-52, at 48, nn. 62-69.


� These three main schools may roughly be characterized as follows: (1) the right to a healthy environment is a fundamental human right upon which all other rights depend; (2) the right to a healthy environment is not a fundamental right, but rather is a right deriving from other human rights; (3) no right to a healthy environment exists.  Moreover, those who find a right to a healthy environment disagree as to whether such a right is an individual right, a group right or a “third generation” right.  See  Fitzmaurice, op cit., at 910-11 and accompanying footnotes.  See generally K.E. Mahoney and P. Mahoney, eds., Human Rights in the 21st Century (Dordrecht 1993), especially the articles by Trinidade and Handl.


� See Pres. Trib. First Inst. Antwerp, Dec. of 20 April 1999


� 20 E.H.R.R. 277 (1995).


� See Other Cases in Part II.


� See also Stec, S. “New Phase in the Legislative Struggle for Environmental Protection in Central and Eastern Europe,” 15 Ecodecision 22-23 (Winter 1995).


� See also Y. Shemshuchenko, “Human Rights in the Field of Environmental Protection in the Draft of the New Constitution of the Ukraine,” in S. Deimann and B. Dyssli, eds., ENVIRONMENTAL RIGHTS: LAW, LITIGATION AND ACCESS TO JUSTICE (London: Cameron May, 1996), 33-40, 35 (“the human right to a healthy environment is actually the right of an individual to demand the maintaining of ecological standards, set up by law”).


�Id. at 35.


�Id.


� See Constitution of the Republic of Hungary, Art. 32/A; see also Act XXXII of 1989.


� Pres. Trib. Anvers, 2 fevrier 1999, en cause de: S.G., P.M. et co. c/ I.S.C.R.L., Kluwer Editions Juridique Belgique, Amenagement-Environnement, 1999/3, 228, overruled on other grounds.


� President of the Tribunal of  First Instance of Antwerp, 20 April 1999, unreported (see summary in case compendium).


� Nov. 4, 1950, 213 U.N.T.S. 222, as amended.  Article 8, titled “Right to Respect for Private and Family Life,” states: 


1. Everyone has the right to respect for his private and family life, his home and his correspondence.


2. There shall be no interference by a public authority with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others.


Id. at 230.


� The European Declaration on Human Rights is now applicable in most of the countries in the UNECE region.


� Doors to Democracy (Pan-European), op cit., at 45.


� Sands, op. cit., p. 99.


� In its resolution 45/94 of 14 December 1990, the General Assembly recognized that all individuals were entitled to live in an environment adequate for their health and well-being and called upon Member States and intergovernmental and non-governmental organizations dealing with environmental questions to enhance their efforts towards ensuring a better and healthier environment.  One important result was the report on human rights and the environment to the Sub-Commission on the Prevention of Discrimination and the Protection of Minorities of the United Nations Commission on Human Rights. E/CN.4/Sub.2/1994/9. This report is the most detailed official document to date on the link between environment and human rights and includes a draft declaration of principles, and a useful annex compiling national constitutional provisions relating to the environment.


� One wonders whether these concepts will be developed further at the World Summit on Sustainable Development in Johannesburg, 2002.


� United Nations General Assembly resolution 2398 (XXII) (1968), recognizing the relationship between the enjoyment of basic human rights and the quality of the human environment.


� Earlier mentions can be found in African and Inter-American regional agreements on the environment.  Thus, with Europe joining, the right is approaching global recognition.


� See, for instance, the World Charter for Nature, the Stockholm Declaration, principle 1; the draft principles on human rights and the environment (E/CN.4/Sub.2/1994/9, annex I), principle 21.


� The idea that as “members of the present generation, we hold the earth in trust for future generations,” is well-known in international law.  See E. Brown Weiss, “Our rights and obligations to future generations for the environment,” AJIL, vol. 84 (1990), pp. 198-199.  It can be traced back to the 19th century (1893 Pacific Fur Seals Arbitration), even though the argument was rejected by the tribunal in that case. Sands, op. cit., pp. 199-200.


� Opinion of the ICJ, Legality of the Threat or Use of Nuclear Weapons,…


� See Implementation Guide, at 127-128.


� See Background Paper ECE/CEP/46 COMMITTEE ON ENVIRONMENTAL POLICY, fourth Ministerial Conference "Environment for Europe" Århus, Denmark, 23-25 June 1998.


� According to art 9 par. 2 of the Aarhus Convention, the public authority can not “ exclude the possibility of a preliminary review procedure before an administrative authority and shall not affect the requirement of exhaustion of administrative review procedures prior to recourse to judicial review procedures, where such a requirement exists under national law”


� Here the Audiencia Nacional, a special division of the Supreme Court set up to relieve pressure of business on the High Court and the High Court of Madrid Autonomous Region were acting as administrative appeal body, and their decisions were reversed by an appeal to Supreme Court of Justice


� For more examples see Impel Complaint Procedures and Access to Justice for citizens and NGOs in the field of the environment within the European Union FINAL REPORT May 2000 


� ibidem


� See Status of Public Participation Practices in Environmental Decision-making in Central and Eastern Europe. Case Studies of Albania, Bulgaria, the Czech Republic, Croatia, Estonia, Hungary, Latvia, Lithuania, FYR Macedonia, Poland, Romania, the Slovak Republic and Slovenia (REC: Budapest, September 1995).


� In case B the request for information was made in December 1995 and the last judicial decision is from June 2001; almost 6 years have passed between the requester applying for access to information and definitely knowing that access is not possible. In case C, the request was submitted at the beginning of 1995, the final decision is still pending.


� See REC Status of Public Participation Practices in Environmental Decisionmaking in Central and Eastern Europe


� The word "Ombudsman" is of Swedish origin, and means "representative". For an historical overview of the Ombudsman see http://www.law.ualberta.ca/centres/ioi/eng.htm.


� In Denmark the Ombudsman plays a very important role in the Danish legal system since 1953 when the constitution was emended with the provision that the Folketing (parliament) should elect at least one Ombudsman. It occupies a position midway between the Folketing, the civil service/ ministers, and the citizen, and has the power to control all parts of the public administration and those parts of semi-private or private organizations, that are covered by the administrative management acts. The main purpose of the Ombudsman’s activities is to ensure that the administration complies with current law and administrative principles, and that the public bodies behave in a proper manner in relation to citizens. He personally decides his jurisdiction in each claim made to him and he is personally responsible for the consequences of the decisions he makes in each caseFor further information on the institution of the Ombudsman in Denmark see http://www.ombudsmanden.dk


� By 2001, the ombudsman office at the national level of government, exists in approximately 110 countries around the world. In several countries there are ombudsman offices at the regional, provincial, state and municipal levels of government. Some countries have ombudsman offices at the national, regional and subnational levels, such as Australia, Argentina, Mexico and Spain, while other nations have ombudsman offices only at the subnational government level, as in Canada, India and Italy


� For instance, in Austria the institution of an Ombudsman has been created on the federal and state level, and there are also special ‘Umweltanwaltschaften’ (‘attorneys for the environment’) at state level. It may be seized with any alleged mal-administration of the federation or the state, and therefore it does not mean real remedy for shortcomings of the judicial or legislative branch, the latter especially when environmental matters are concerned.. He is acting as an independent and impartial body for violations of administrative law against citizens. For more detail on Ombudsman in western European countries see Impel op. cit.


� for a general overview of the institution of Ombudsman in CEE and NIS Countries, see REC Status of Public Participation Practices in Environmental Decisionmaking in Central and Eastern Europe, and Doors to Democracy. Current trends and Practice in Public Participation in Environmental Matters, 1998 


� See box,  Where does the ombudsman fit under the Convention? in Implementation Guide, page 127.


� The European Ombudsman is appointed by the European Parliament. The Ombudsman has the right and function to receive complaints from any citizen of the Union or any natural or legal person residing or having its registered office in a Member State, concerning instances of mal-administration in the activities of the Community institutions or bodies, with the exception of the Court of Justice and the Court of first instance acting in the judicial role.


In accordance with his duties, the Ombudsman conducts inquiries for which he finds grounds, either on his own initiative or on the basis of complaints submitted to him directly or through a Member of the European Parliament, except where the alleged facts are or have been the subject of legal proceedings. Where the Ombudsman establishes an instance of mal-administration, he shall refer the matter to the institution concerned, which shall have a period of three months in which to inform him of its views. The Ombudsman shall then forward a report to the European Parliament and the institution concerned. The person lodging the complaint shall be informed of the outcome of such inquiries.


The Ombudsman is an independent body (as explicitly stated in Art. 195 of the Treaty) and has to submit an annual report on the outcome of his inquiries to the European Parliament. There have been several inquiries on complaints in environmental matters against the Commission. For further information see www.euro-ombudsman.eu.int


� See  "Cases of freedom of information. The first three years" ," 1998", the "Act No LXIII on Protection of personal Data and Disclosure of Data of Public Interest" on the web site of the Hungarian Ombudsman's Office at <www.obh.hu>.


� See http://www.planning.detr.gov.uk/court/.


� See also COM(2001) 161 Final communication from the Commission on “Widening Consumer Access to Alternative Ddispute Resolution” and Commission Working Document on the creation of a European Extra-Judicial Network (EEJ-NET)


� see more about adr procedures see article Introduction to Alternate Dispute Resolution by � HYPERLINK "mailto:gbarnes@drm.com" �gary h. barnes��� HYPERLINK "http://hg.org/cgi-bin/redir.cgi?url=http://www.drm.com" �downs rachlin & martin� avaible in http://hg.org/adrintro2.html





� the following extracts from the Act describe the general duties and powers of the arbitrators: 





33. - (1) The tribunal shall – 


(a)   act fairly and impartially as between the parties, giving each party a reasonable opportunity of putting his case and dealing with that of his opponent, and


(b)   adopt procedures suitable to the circumstances of the particular case, avoiding unnecessary delay or expense, so as to provide a fair means for the resolution of the matters falling to be determined.


(2) The tribunal shall comply with that general duty in conducting the arbitral proceedings, in its decisions on matters of procedure and evidence and in the exercise of all powers conferred on it.





48. - (1) The parties are free to agree on the powers exercisable by the arbitral tribunal as regards remedies.


(2) Unless otherwise agreed by the parties, the tribunal has the following powers.


(3) The tribunal may make a declaration as to any matter to be determined in the proceedings.


(4) The tribunal may order the payment of a sum of money, in any currency.


(5) The tribunal has the same powers as the court -


(a)   to order a party to do or refrain from doing anything;


(b)   to order specific performance of a contract (other than a contract relating to land);


(c)   to order the rectification, setting aside or cancellation of a deed or other document.





� see REC, Doors to Democracy.


� art 4 par 2 of the Convention 


� For public authorities to respond to a request vary widely from one west European country to another. The shortest time limits are set in Denmark (as soon as possible within 10 days), Portugal (10 days) and in the Netherlands (as soon as possible within 2 weeks). The longest time limit is applied in Germany, Spain (2 months) and the United Kingdom (as soon as possible and at the latest 2 months). In some west European countries, a special time limit is set for refusing access to information. In Denmark it is 10 days. In some countries (e.g in Germany and Spain), access to environmental information is refused by not replying. In many CEEC and NIS, the same time limit applies to both responding to a request and providing the information requested. The time limit for the provision of information varies from 15 days in Hungary, Latvia, Lithuania and the former Yugoslav Republic of Macedonia, and 1 month in several other countries. In a number of countries, the time limit may be reduced to 15 days, if no additional investigation is required to respond to an information request (Armenia, Belarus, Republic of Moldova and Ukraine) or, if special inquiries are needed, extended by 15 days (Ukraine) or 1 month (Albania, Armenia, Belarus, Latvia, Lithuania, Poland, Republic of Moldova and the former Yugoslav Republic of Macedonia). In Estonia, if the authorities are overloaded, the time limit may even be extended to three months. In some countries, shorter time limits are applied for refusing access to information (8 days in Hungary and Lithuania, 10 days in Ukraine). For more detail see Background Paper ECE/CEP/46 COMMITTEE ON ENVIRONMENTAL POLICY, fourth Ministerial Conference "Environment for Europe" Århus, Denmark, 23-25 June 1998.


� Council directive 90/313/EEC on the freedom of access to information on the environment.


� See European Commission, IP/99/489 (Brussels, 12 July 1999).


� Art. 5 par 1 c.


� According to the Convention, in this situation the dissemination has to be immediate and without delay


� See REC Doors to Democracy


� The Aarhus Convention deals with exemptions in Article 4, Par. 3 and 4


� This is an exemption used in the West but not in the NIS countries, perhaps because the private sector is still relatively new.


� See REC Doors to Democracy


� 	Torben Jensen, General Report, in The Concept of Interest in Administrative Litigation (Personal Interest, Collective interest, Actio Popularis), Especially in Environmental Matters (Eighth Colloquium of the Councils of State and Supreme Courts of Justice of Member States of the European Community, Copenhagen, 1982) (hereinafter, The Concept of Interest), at 137, on file with author.


�	Id.


�		”Subjective rights” means ........  German legal scholarship is a notable exception in this regard.


�		Id.  Of course, this has now changed in some respects, such as the explicit inclusion of an actio popularis in the Constitution of Portugal.


� The Aarhus Convention. An Implementation Guide. Prepared by Stephen Stec and Susan Casey-Lefkowitz in collaboration with Jerzy Jendroska. United Nations, New York and Geneva, 2000. P.128-136


� Convention on Environmental Impact Assessment in Transboundary Context, Espoo, Finland, 1991 


� A U.S. Supreme Court Justice once wrote, "The history of liberty has largely been the history of the observance of procedural safeguards."  - Felix Frankfurter, Associate Justice, U.S. Supreme Court, McNabb v. United States, 318 US 332 (1943)


� Strickland v. Morton, 519 F.2d 467, 469 (9th Cir. 1975).


� Environmental Impact Assessment in Ukraine: Incorporating EIA Concept into an Expertiza Regulatory Framework. Prepared by the Environmental Law Institute (ELI)


� Gary D Meyers, “Meeting Public Expectations--Judicial Review of Environmental Impact Statements in the United States: Lessons for Reform in Western Australia?” Murdoch University Electronic Journal of Law, Vol 3, No 2 (July 1996)


� C.L. Trenorden, "Judging the Jurisdictions: Where Should Environmental Disputes Be Resolved, " No. 4 Australian Env. L. News 46, 47 (Dec., 1994).


� See, e.g. Britt v. United States Army Corps of Engeineers, 769 F .2d 84, 90 (2 nd Cir.1985)


� Jendroska CIEL….


� Law of Ukraine On Ecological Expertiza, Articles 29, 44, 45


� Doors to Democracy, Current Trends in Public Participation in Environmental Decisionmaking in the Newly Independent States, June 1998, Regional Environmental Center, Hungary, at 163-165.


� Case Study #


� Case Study #


� Case Study #


� Case Study #


� Case Study #
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�This fact has long been noted.  See, e.g., Fuhr, Gebers, Ormond, and Roller, Access to Justice:  Legal Standing for Environmental Associations in the European Union, in Robinson & Dunkley, Public Interest Perspectives in Environmental Law (Wiley Chancery, London, 1995) (hereinafter, Access to Justice:  Legal Standing ).  An earlier but identical version appeared as a report to the European commission, Fuhr, et al., Project:  Access to Justice (OKO-Institut, Darmstadt, 1992), at 10.


� Of course, even those who are allowed to challenge such actions may not be able to do so for economic reasons, a topic covered in another part of this Handbook.  It is worth noting, however, that in the U.S. since 1980 the Equal Access to Justice Act has provided economic support for small businesses, all but the richest individuals, and most NGOs who prevail in litigation brought by, or against, the government. 28 U.S.C. § 2412  and 5 U.S.C. §  504.





�	<http://www.aphorismsgalore.com/author/Anatole_France.html>.  Economic interests easily have access to the courts.  As a result, they are treated with respect by government officials.  Citizens and their organizations often do not have such equal access to justice.





�	Many other terms are in use as well -- sometimes several terms within the same country.   Some of the terms have a long historical pedigree.  While the idea of enforcement by the public may seem new to some, the idea is in fact very old.  One of the oldest terms for this concept, dating back 2,000 years, is the Latin term, actio popularis (people's legal action).  In Latin America the terms acciones populares , acciones difusas, or intereses difusas, are used to characterize the idea, the first of them constituting almost a literal translation of the Roman law term actio popularis.  In Brazil this is called an acao populare.  In a number of those Latin American countries, people searching for English words to describe the concept sometimes call the lawsuits "class actions," although that may not be the term used  within another country.   





	Jus tertii (third party rights) is also an older term, though used more in international law than in domestic systems.  Legal standing for “next friends” is old British terminology, involving lawsuits initiated by a third party, on behalf of those who cannot initiate suits themselves.    The British and early U.S.  practice spoke as well of “informers’ actions.”  A few countries use even more uncommon terms, such as the use of the terms "title or interest to sue"  in Scotland.  "Citizens suit" is a newer phrasing, particularly in the U.S.  





	In France, the topic is labeled la capacite’ d’ester en justice.  Some other terms for the same, or similar, concept include "legal capacity to litigate" in Greece, Verbandsklagerecht in Germany, and increasingly a "right of access to justice" in the European Community.  The term “access to justice,” however, is normally seen as being broader then “standing” and inclusive of it.  That is, this term includes not only legal standing but also issues of costs, injunction bonds, and practical accessibility, as discussed in this Handbook.  In some countries, the existence of a “cause of action” in a person is understood to be the same as legal standing, while in others lawyers will insist that they are quite separate concepts.





	Finally, when a Constitution specifies, for example, that only certain bodies can bring a case to a Constitutional Court (as in many of the Newly Independent States of the former Soviet Union, and some parts of Western Europe) and that individuals cannot, that is also a matter of "standing," although that term is rarely used in discussing it.





� 	One effect of this situation is that civil servants, knowing that a regulated industry has the right to take a disagreement to court, may be inclined to compromise and avoid the controversy, while compromise with other interest groups among the public may not be necessary, as they lack the same ability to sue if dissatisfied.  The result of the natural human action of avoiding conflicts can be a skewing of public policy and the actions of authorities in favor of those who have legal standing to sue.





� 	It will require determined judges paying special attention to individual phrases and to the overall purposes of the Convention to find ways to apply the Convention directly.  Judges so inclined can perhaps find sanction for doing so in Article 3.1 and 3.4 of the Convention.  Article 3.1 commits each Party to taking “necessary . . . other measures” and not merely legislative and regulatory measures, as well as “proper enforcement measures.”  The purpose of these measures, including the “other” and “enforcement” measures, is to “establish . . . a clear . . . and consistent framework” to implement the provisions of the Convention.  Surely judicial applications and interpretations of legislation in light of the goals of the Convention fall within the ambit of “measures.”  Furthermore, Article 3.4 requires each Party to ensure that its national legal system is consistent with the obligation of providing “appropriate” support to groups promoting environmental protection.





	The remainder of Part VI-B, below, provides some suggestions for how the individual phrases of Article 9 may impose some requirements for broadening of standing to sue.  Apart from the comments above, the question of direct application of the Aarhus Convention in national courts is beyond the scope of this research.  For some insight into the topic, see the symposium Judicial Application of International Environmental Law, 7 Review of European Community and International Env’l Law issue 1 (1998).  In addition, Volume 4 of International Environmental Law Reports (Cambridge University Press) (forthcoming) will discuss this issue.





� 	See Stephen Stec and Susan Casey- Lefkowitz, in collaboration with Jerzy Jendroska, The Aarhus Convention: An Implementation Guide (UN 2000, ECE/CEP/72) at 126.





� 	See, for example, Ukraine Case Study “Ecopravo-Lviv v. State Geology Commitee (Sytnava), Spain Case Study “Access to Information on Nuclear Facilities,” U.K. Case Study “R v. Sec’y of State for the Env., Transport and the Regions and Midland Expressway Ltd., ex parte Alliance Against the Birmingham Northern Relief Road,” U.K. Case Study “R v. British Coal Corporation ex parte Ibstock Building Products Ltd.,” and U.K. Case Study “Salisbury Bypass Case against Ministry of Transport.”


� A legislature and a judicial system cannot bury the goal of wide access to justice and conduct “business as usual” regarding standing, or even impose new restrictions.





� 	The provisions for statutory citizen enforcement suits under most environmental laws generally also apply in cases against government agencies.





� 	Several State legislatures have also expanded standing widely, sometimes with a better fate for their legislation in the State courts.





� 	The liberal criteria are in part a result of judicial interpretations, but since the courts claim to be interpreting the legislation itself, the Netherlands may be listed in this section as having legislatively broadened standing.  





�	Gerrit Betlem, Environmental Locus Standi in The Netherlands, 3 Rev. of Eur. Comm. & Int'l Envir. L. 238 (1994). 





�	P. Klik, Group Actions in Civil Law Suits: The New Law in the Netherlands, 4 Eur. Envtl. L. Rev. 14 (1995) (analyzing Articles 3:305a, 305b of the Dutch Civil Code). 





�	Gerrit Betlem, The State of Dutch Environmental Law Anno 1995, in A World Survey of Environmental Law, - Rapporto Mondiale sul Diritto dell’Ambiente (Stefano Nespor, ed., Milano) (1996) at 259, 263.  





�	De Nieuwe Meer Case, HR 27 June 1986, Nederlandse Jurisprudentie, 743 note by Heemskerk, cited in id.





�	Fuhr, Gebers, Ormond, and Roller, Access to Justice:  Legal Standing, supra, note 1.





�	Id.  at 79-80.





�	Id.





�	Id.





�	Id.





�	Douglas L. Parker, Standing to Litigate "Abstract Social Interests" in the United States and Italy: Reexamining "Injury in Fact,"  33 Colum. J. Transnat'l L. 259, 262 (1995).  Actually, as will be discussed later, American legislation has been no less dramatic in broadening standing to sue, but the U.S. Supreme Court has tried to put the brakes on this trend.  





�	Law No. 94-101 of Feb. 2, 1995, J.O., Feb. 3, 1995.  Noted in Sevine Ercmann, Enforcement of Environmental Law in United States and European Law: Realities and Expectations, 26 Envtl. L. 1213, 1225 nn.  47-48 (1996).





� 	<http://www.phillipsnizer.com/artnew29.htm>.





� 	A serious question exists whether this conflicts with Article 3.4 of the Aarhus Convention.  Do the adjectives “personal and direct” constitute a valid requirement of national “law,” in the eyes of Article 3.4?  Or, considering that high courts in the same country have come to opposite interpretations about the meaning of the adjectives, are these simply requirements imposed by one branch of the judiciary?  If the judiciary is free to apply any interpretation to vague language in legislation, then Aarhus will itself have neither legal nor even moral force to expand standing to sue.





� 	The Council of State did suggest that if the frog being threatened were an “endangered” species an NGO might be able to sue for its protection.  





�	La Loi du 12 janvier 1993 conceraut un droit d'action en matiere de protection de l'environnement.  Sevine Ercmann, Enforcement of Environmental Law in United States and European Law: Realities and Expectations, 26 Envtl. L. 1213, 1225 nn.  47-48 (1996).  His information was taken from Gerrit Betlem, Standing for Ecosystems - Going Dutch, 54 Cambridge L.J. 153, 160-70 (1995).





� 	Case C-321/95, [1998] ECR I-1651.





� 	<http://europa.eu.int/eur-lex/en/treaties/dat/ec_cons_treaty_en.pdf>.





� 	Case C-321/95, [1998] ECR I-1651.





� 	An brief, clear elaboration of this case can be found in Report: Complaint procedures and Access to Justice for citizens and NGOs in the field of the environment within the European Union (Tilburg Univ, MinVROM Netherlands, April 2000), at 37-40.  <http://europa.eu.int/comm/environment/impel/access_to_justice.pdf>.





�	Glykeria Sioutis, Greece Environmental Law and Judicial Review, in A World Survey of Environmental Law at 195, supra, note 15.


 


�	Id.





�	Id.  at 197.





�	In a similar vein, four judges of the Council of State reported at a Colloquium in 1982 that a “legal interest” can be an “intangible” one.  Reported by Chair of Colloquium, Torben Jensen, in General Report, in The Concept of Interest in Administrative Litigation (Personal Interest, Collective interest, Actio Popularis), Especially in Environmental Matters (Eighth Colloquium of the Councils of State and Supreme Courts of Justice of Member States of the European Community, Copenhagen, 1982) (hereinafter, The Concept of Interest), at 141.





�	Sioutis, supra, note 32, at 198.





� 	Ari Afilalo, How Far Francovich? Effective Judicial Protection and Associational Standing to Litigate Diffuse Interests in The European Union, 1998 Jean Monnet Papers, Harvard Law School, text at n.108 <http://www.jeanmonnetprogram.org/papers/98/98-1-.html>.  Other citations on German standing doctrine include See generally Ormond, Environmental Group Actions in West Germany, in Fuhr and Roller ed., Participation and Litigation Rights of Environmental Associations in Europe: Current Legal Situation and Practical Experience (1991); Greve, The Non-Reformation of Administrative Law: Standing to Sue and Public Interest Litigation in West German Environmental Law, 22 Cornell Int'l L. J.(1989); Koch, Class and Public Interest Action in German Law, Civil Justice Quarterly; Susan Rose-Ackerman, American Administrative Law under Siege: Is Germany a Model? 107 Harvard Law Review 1279 (1994).





� 	See Greve, supra, note 37.





�	“There are no special rules for environmental rights and interest.”  Hans Christian Bugge, The New Article on Environmental Protection in Norway’s Constitution, in World Survey at 315, 321, supra, note 15.





�	Access to Justice:  Legal Standing, supra, note 1, at 81.





�	Case report at NRt 1980.569, 575, quoted in Ellen Margrethe Basse, Report from Denmark, in The Concept of Interest, supra, note 35, at 41.  While Professor Basse’s topic was Denmark, she quoted from the Norwegian case by way of illustration of a concept.





�	Id at 575-76.





�	 Bernard Schwartz, Lions Over the Throne:  The Judicial Revolution in English Administrative Law (New York Univ. Press 1987) at 6.





�	Such a view  was expressed in 1980, just before the most important, modern case of standing was rendered by the House of Lords, saying the opposite.  P. Cane, The Function of Standing Rules in Administrative Law, 1981 Public Law 332 (1981), reprinted in D.J. Galligan (ed), Administrative Law 303, 326 (1992).  The opposite view, which prevailed, was expressed by Lord Denning in The Discipline of Law 133 (1979), cited id. n. 99.





�	 Inland Revenue Commissioners v. National Federation of Self-Employed and Small Businesses [1981] 2 All ER 93; [1982] AC 617.





�	R v Secretary of State for the Environment, ex parte Rose Theatre Trust Ltd [1990] 1 QB 504.  The judge denied legal standing to historians and actors seeking to preserve one of the theatres where Shakespeare had his plays produced (the Rose Theatre) from destruction during construction, on the ground that they had no special interest, different from that of the general public, in suing to have the law obeyed, and the general public did not have such a right.   See also R v Canterbury City Council, ex parte Springimage Ltd [1993] 1 PLR 58.  In both cases, a distinction had been drawn by the judge between the general public who all have a general interest in seeing the law obeyed (no standing), and a person who has a particular interest in the matter (standing).  Regardless of the possible formal survival of that doctrine, in practice environmental NGOs have now definitely been put in the latter category and are regularly granted standing.


 	


�	R. v. Inspectorate of Pollution, ex parte Greenpeace, Ltd. (No. 2) [1994] 4 All E R 329 (High Court, by Justice Otton).





�	Quoted in Fiona Darroch, Recent Developments in UK Environmental Law, in A World Survey of Environmental Law at 293, 300, note 15, supra.  Judge Otton said, however, that standing would be granted on a case by case basis, not that all interest groups would automatically be granted standing.  This comes under the rubric of “leave to appeal,” something provided in the Supreme Court Act 1981 sec.  31(3).  Id.





� 	CO/3410/96 (High Court of Justice, QB Div., Crown Office) (20 April 1997).





� 	Id.





� 	For example, see Nicole Gérard, Access To Justice In Environmental Matters – A Case Of Double Standards?, 8 Journal of Environmental Law 139-157 (1996); Nicole Gérard, Access To European Court Of Justice: A Lost Opportunity, 10 Journal of Environmental Law 139-157 (1998); Brian Jack, A Birthday Suit For The Environment?, 1998 Web Journal of Current Legal Issues No. 4 <http://webjcli.ncl.ac.uk>; Silvia Schikhof, Direct And Individual Concern In Environmental Cases: The Barriers To Prospective Litigants, 1998 European Environmental Law Review 276-281; Diana L. Torrens, Locus Standi For Environmental Organisations Under EC Law – Greenpeace A Missed Opportunity For The ECJ, 8 Review Of European Community And International Environmental Law 336-346 (1999); Diana L. Torrens, Locus Standi And Access To Justice Under EC Law – Where To Go After Greenpeace, 1999 Environmental Law Network International No. 1, 15-18; Frédérique Berrod, Case C-321/95P, 36 Common Market Law Review  635-662 (1999).


� 	See Ryan K. Gravelle, Enforcing the Elusive: Environmental Rights in East European Constitutions , 16 Virginia Environmental Law Journal 633 (1997).





� 	Poland reversed this trend in its 1997 Constitution, removing the right to a safe environment.  On the other hand, it included a right to information and language that may be read as guaranteeing a right of public participation.  Article 76 reads:


1. Public authorities shall pursue a policy guaranteeing ecological safety to the present and future generations. 2. The protection of the environment shall be the duty of public authorities. 3. Every person shall have the right to information about the state and protection of the environment. 4. Public authorities shall support the citizens' efforts in favour of the protection and enhancement of the environment.


Constitution of Poland of 1997.





� 	This has happened in various countries outside the UNECE area, including Bangladesh, Botswana, Costa Rica, Chile, Colombia, India, Nepal, Pakistan, Peru, Philippines, and Zimbabwe.





� 	Prof. Alexander Kiss, University of Strasbourg, Preface, in Manual On Public Participation In Environmental Decisionmaking - Current Practice and Future Possibilities in Central and Eastern Europe at 11 (edited by Magdolna Toth Nagy, et al.)(Regional  Environmental Center, 1996).





� 	Id.





� 	The 1991 Constitution of the Republic of Slovenia, Art. 39(2); published in the Official Gazette of the RS, No. 33/91-I.  Slovenian environmental lawyer Milada Mirkovic also concludes that the provision is not self-implementing, but requires legislation.





�	Article 162, Procedure of the Constitutional Court, provides:


(1)	The procedure of the Constitutional Court shall be regulated by statute.


(2)	Statute shall determine who may require proceedings to be commenced in the Constitutional Court.


(3)	Any person who can show a proper legal interest, as determined by statute, may initiate proceedings in the Constitutional Court.


Article 162 of the 1991 Constitution of the Republic of Slovenia, available on the World Wide Web at <http://www.uni-wuerzburg.de/law/si00016_.html#A162> and on file with the author.





� 	Party of Democratic Renewal of Domzale, and Kristina Brodnik from Domzale, No: U-I-34/92, 8.3.1993.  Found on the World Wide Web at <http://www.sigov.si/us/venice/ui3492.html>, and on file with author.





� 	Rado Kuhar, No: U-I-47/93, 25.3.1993.  Available on the World Wide Web at <http://www.sigov.si/us/venice/ui4793.html> and on file with the author.





�	Pokrajinski odbor Slovenskega ekolokega gibanja, Celje (Regional Committee of the Slovenian Ecological Movement (SEG) of Celje), Case No. U-I-41/94-3, 7.4.1994.  Available on the World Wide Web at <http://www.sigov.si/90/us/1994/35.html#res> and on file with author.





� 	This case study is presented in shortened form in this Handbook.  The present author has done additional research, in cooperation with Ms. Mirkovic, on this case and the preceding ones.





� 	Drustvo ekologov Slovenije (Association of Ecologists of Slovenia), Case No. U-I-30/95, 15.1.1996, as described by Milada Mirkovic in memorandum on file with author.





� 	Environmental Protection Act, Art. 4 (3) (published in the Official Gazette of the Republic of Slovenia no. 32/93).





� 	An important case was handed down in Chile in the spring of 1997 involving cutting of forests, which gave a broad recognition to the right of all citizens to have standing-to-sue in environmental matters.  Among other things, the Supreme Court of Chile stated that the right to live in an environment free of contamination can be exercised through judicial action by anyone in Chile, not only those living nearby.  The right is a human right of constitutional dimension and consists of a dual character:  a public subjective right and a public collective right.  The first aspect corresponds to the right in Article 19 of the Constitution of Chile, which is guaranteed to all persons.  To protect this right, ordinary recourses and the recurso de protección can be used.  With regard to the second aspect, the derecho colectivo público, or collective public right, is designed to protect social rights of a collective character, including future generations.  No. 2.732-96, Poder Judicial, Chile, Santiago, Diecinueve de Marzo de mil novecientos noventa y siete (19 March 1997).  For description of an earlier case, see Rafael Asenjo, Innovative Environmental Litigation in Chile: The Case of Chanaral, 2 Geo. Int'l Envtl. L. Rev. 99 (1989).  





� 	Minors Oposa et al. v. Secretary of the Environment and Natural Resources Fulgencio Factoran, GR No. 101093, 30 July 1993, reprinted in (1994) 33 ILM 173.





� 	Gyula Bandi, The Right to Environment in Theory and Practice: The Hungarian Experience , 8 Connecticut Journal of International Law 439 (1994).  Actually, interpretation of the right to a safe environment may be unnecessary in Hungary.  Unlike restrictions on access to Constitutional Courts in some other countries in the CEE/NIS region, Hungary’s Constitution imposes no such limitations.  Any citizen can bring a case to this court.  See Constitution of the Republic of Hungary, Art. 32/A; see also Act XXXII of 1989.  Poland now has a similar provision.  See Constitution of Poland of 1997.





� 	Id.





� 	Id.





� 	Professor A.E.  Dick Howard of the University of Virginia School of Law, speaking in Symposium: Constitutional "Refolution" in the Ex-Communist World: The Rule of Law: September 26, 1996, 12 American University Journal of International Law & Policy 45 (1997).  Professor Bandi has also written that Chapter VII, the chapter on citizen participation, of the 1995 law gives these rights to NGOs.  See section V-D, in this chapter, below.





� 	The court did not base its decision on the specific words of section 70/D alone.  “Rather, it drew parallels between the unity of Articles 18 and 70/D and the right to life on the basis that a healthy environment is an objective condition for the right to life.”  Stephen Stec, Environment, Democracy and Wealth, work in progress, on file with author.  If Article 70/D merely clarifies and aids in the interpretation of Article 18, as Stec argues, and Article 18 alone can carry the weight of providing an enforceable, substantive right, this could be of great significance in other CEE countries whose constitutions also contain a broad environmental right comparable to that in Article 18.  Id.





� 	Id.





�	Hoge Raad 14 April 1989 TMA (Tijdschrift voor Milieu Aansprakelijkheid/Environmental Liability Law Review 90 (1989), note Braams & Addink (English summary), cited in Jan M. Van Dunne, Narrative Coherence and Its Function in Judicial Decision Making and Legislation, 44 Am. J. Comp. L. 463, (Summer, 1996).





�	Jan M. Van Dunne, Narrative Coherence and Its Function in Judicial Decision Making and Legislation, 44 Am. J. Comp. L. 463 (Summer, 1996).





� 	Id.





� 	A court in Nigeria had seemed to have followed the U.S. lead, but a recent decision reversed that and decided that their Constitution does not limit standing.  Although some German scholars have talked of the necessary limitation of the judicial power in Germany to protection of “personal rights” and the inappropriateness of the use of that power to protect collective rights or enforce legal duties vel non, the author has not learned of any significant cases taking that point of view in Germany.  Industrial interests in Australia tried to craft an argument from one word in the Australian Constitution (“matters”) that echoes the work done by conservative jurists in the United States.  That attempt was recently rejected in Truth About Motorways Pty Limited v Macquarie Infrastructure Management Limited [2000] HCA 11 (9 March 2000).





� 	The jurisprudence in the USA may have changed significantly with the 7-2 decision in Friends of the Earth v. Laidlaw Environmental Services, 120 S.Ct. 93, 2000 U.S. LEXIS 501 (2000), in which Justice Antonin Scalia found himself in an isolated, dissenting minority, accompanied only by Justice Clarence Thomas.  In Laidlaw, the Court allowed plaintiffs to claim standing under environmental legislation, with quite tenuous “injuries” or association with the area in dispute.





�	Assoc. of Data Processing Org. v. Camp, 397 U.S. 150 (1970).





�	Sierra Club v.  Morton, 405 U.S. 727 (1970);  Students Contesting Regulatory 


Agency Procedures (SCRAP) v.  Interstate Commerce Commission , 412 U.S. 669 (1973).





�	Scalia, The Doctrine of Standing as an Essential Element of the Separation of Powers, 17 Suffolk U.L. Rev. 881, 884 (1983).





�	Michael A. Perino, Comment: Justice Scalia: Standing, Environmental Law, and the Supreme Court , 15 B. C. Envtl. Aff. L. Rev 135 (1987).





�	Flast v. Cohen, 392 U.S. 83 (1968). 





�	Scalia, The Doctrine of Standing as an Essential Element of the Separation of Powers, 17 Suffolk U.L. Rev. 881, 884 (1983).





�	 Association of Data Processing Service Organizations v. Camp, 397 U.S. 150, 152 (1970) (issue of standing turns on whether plaintiff has suffered injury in fact).





�	J. Vining, LEGAL IDENTITY 10 (1978).





�	See, for example, Gene R. Nichols, Jr., Justice Scalia, Standing, and Public Law Litigation, 42 Duke L.J. 1141, 1151-52 (1993).  See, e.g., Louis L. Jaffe, Judicial Control of Administrative Action 462-67 (1965); Raoul Berger, Standing to Sue in Public Actions: Is It a Constitutional Requirement?, 78 Yale L.J. 816 (1969); William A. Fletcher, The Structure of Standing, 98 Yale L.J. 221 (1988); Henry P. Monaghan, Constitutional Adjudication: The Who and When, 82 Yale L.J. 1363 (1973); Gene R. Nichol, Jr., Injury and the Disintegration of Article III, 74 Calif. L. Rev. 1915 (1986); Cass R. Sunstein, What's Standing After Lujan? Of Citizen Suits, "Injuries," and Article III, 91 Mich. L. Rev. 163 (1992). at 173-76; see also Evan Caminker, Comment, The Constitutionality of Qui Tam Actions, 99 Yale L.J. 341, 341-44 (1989);  Gene R. Nichol, Jr., Rethinking Standing,72 Calif. L. Rev. 68 (1994). Perhaps also:  Erwin Chemerinsky, A Unified Approach to Justiciability, 22 Conn. L. Rev. 677, 694 (1990).  In fact, after surveying most of the scholarly commentary on the Supreme Court’s standing jurisprudence as of 1993, one young scholar concluded, “There is virtual unanimity among constitutional law scholars that the Court's public action analysis is seriously flawed.” Eric J. Segall, Standing Between the Court and the Commentators: A Necessity Rationale for Public Actions , 54 U. Pitt. L. Rev. 351, 402 (1993).





�	In response to Gene Nichols’ historical exegesis on the subject, Gene R. Nichol, Jr., Justice Scalia, Standing, and Public Law Litigation, 42 Duke L.J 1141, 1142 (1993), the lawyer who represented the government in Lujan v. Defenders of Wildlife subsequently asserted only that history should not be the only measure.  John G. Roberts, Jr., Article III Limits on Statutory Standing, 42 Duke L.J. 1219 (1993). 





�	For example, see Donald L. Doernberg, "We the People": John Locke, Collective Constitutional Rights, and Standing to Challenge Government Action, 73 Calif. L. Rev. 52 (1985).





� 	Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992).





� 	<http://www.curia.eu.int/en/pres/jeu.htm>





� 	Id.


� This section focuses on injunctions issued by courts.  However, in some countries injunctions also may be issued by other authorities.  For example, in Denmark, an agency conducting an administrative review may grant a type of “administrative injunction.”  Administrative measures to halt an action are an important access to justice tool, since administrative review typically occurs earlier in the development of a project than a court action.


� Doors to Democracy, Current Trends in Public Participation in Environmental Decisionmaking in Western Europe, June 1998, Regional Environmental Center, Hungary, at 49-50, 107, 184, 387-388.  Note also that terms differ from country to country.  For example, the temporary injunction is sometimes referred to as a “permanent injunction,” in that it remains in effect for the entire duration of a lawsuit.  Similarly, final injunctions sometimes are referred to as “perpetual injunctions.”  For consistency, in this text the terms temporary and final are used.
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� Appendix A, Case Study #__.


� Correspondence from Joost Rutterman to Brian Rohan, 10 August, 2001.


� In effect, the bond is a guarantee, secured by actual funds, and surrendered to the court’s authority. 
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� Corespondence from Ludmilla Ungureanu to David Jacobstein, 7 August, 2001. 
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� Correspondence from Merab Barbakadze to Brian Rohan, 9 August, 2001.


� Ungureanu to Jacobstein, 7 August, 2001.


� Oral communication of Pavel Zamphir in Lviv, Ukraine, 4 June, 2001.


� Telephone conversation, Ungureanu, Jacobstein and Rohan, August 20, 2001, discussing the unawareness of legal clerks at the Moldovan Supreme Court of basic elements of injunctive relief.
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� Telephone conversation between Olga Razbash, Brian Rohan and David Jacobstein, 13 August, 2001.
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� Oral Communication of Sandor Fulop in Lviv, Ukraine, 5 June, 2001.


� Doors to Democracy, Current Trends in Public Participation in Environmental Decisionmaking in Eastern Europe, June 1998, Regional Environmental Center, Hungary, at 228.


� McLaughlin and Dhillon, Preliminary Injunctive Relief in the Federal Courts, Practicing Law Institute, 1996.


� Conversation between Rutterman, Rohan and Jacobstein, 13 August, 2001.


� Conversation between Rutterman, Rohan and Jacobstein, 13 August, 2001, and correspondence from Rutterman to Jacobstein, 22 August, 2001.


� Administrative Procedure Code of the Republic of Georgia, January, 2000.


� Law on the Supreme Court of Justice of Moldova, Article 2. 


� Law on the Judicial System of Ukraine, Article 40, 1981.


� Ludwig Kramer, “The Citizen in the Environment: Access to Justice,” 8 Environmental Liability 127, 140 (2000).


� Doors to Democracy: Current Trends and practices in Public Participation in Environmental Decision Making in Central and Eastern Europe, Volume I (REC, June 1998) (hereinafter “Doors I”)at 320-321.





� Doors I, at 195, 229.





� Id., at 370.





� Id., at 147.





� Id.. at 119, 229.





� Id., at 388.


� Act on Court Fees, Article 4, No. 71 (1992).





� Ukraine Code of Civil Procedure, art. 76.


�  Section 166 of the Code of Administrative Procedure [VwGO], § 166, sentence 1, no. 2 of the Code of Civil Procedure [ZPO].





� Section166 of the Code of Administrative Procedure [VwGO], § 114 of the Code of Civil Procedure [ZPO]. 





� Implementation Guide, op cit.


� www.ais.org/cij


� Sofie Lambroschini, Russia: Judges, plaintiffs, Defendants Face Arbitration Court Problems—Part 1, www.rferl.org/nca/featues/2001/04/25042001114033.asp


� Ibid.


� Baker, G., Stigler G. Law Enforcement, Malfeasance and Compensation of Employees, Journal of Legal Studies 3: 1-18, 1974


Buscaglia E., Judicial Corruption in Developing Countries: Its Causes and Economic Consequences, www-hoover.standford.edu 


� R. Adolfo de Castro, The Ombudsman and the Myth of Judicial Independence, www.ombuds.uci.edu/journals/1994/ombudsman_myth.html


� R. Adolfo de Castro cites the Finish Ombudsman Soderman (currently European Ombudsman) in The Ombudsman and the Myth of Judicial Independence (www.ombuds.uci.edu/journals/1994/ombudsman_myth.html):”…it is not wise thing to allow the judicial system to be without any kind of control or supervision given the fact that the history of humanity… evidences many examples of the unsatisfactory results produced by the exercise of unlimited power.”


� To ensure effectiveness of such mechanisms certain protection guarantees should be put into place where absent (so called whistle-blower protection)


� Anna Vari, Civil Society and Public Participation: Recent Trends in Central and Eastern Europe, available through www.sfu.ca/cedc/research/civilsoc/vari.htm


� E.g. in Moldova there is no deadline for forwarding the case in-between the instances of the court (P. Zamfir, presentation at the Sub-regional Case Study Development Meeting, Lviv, Ukraine, June 2001).


� See, Tollefson, Strategic Lawsuits Against Public Participation: Developing a Canadian Response, 73 Canadian Bar Review 200-233, June 1994 (discussing SLAPPs in Canada); F. Donson, Legal Intimidation, September 2000, Free Association Books (SLAPPs in Canada, United States and the United Kingdom); Wells, Exporting SLAPPs: International Use of the U.S. ‘SLAPP’ to Suppress Dissent and Critical Speech, 12.2 Temple Int’l & Comp. L.J. 457 (1998) (SLAPPs in England, Canada and the United States); and Pring & Penelope Canan, The World is Getting SLAPP-Happy, Nat’l. L J., May 20, 1996, at A19 (SLAPPs in England and the United States).


� The term ‘SLAPP’ was coined by University of Denver Professors George Pring and Penelope Canan. See, G. Pring & P. Canan, SLAPPs: Getting Sued for Speaking Out (1996) [hereinafter, Pring]. 


�For more information on SLAPP suits, see Pring, supra note 2; and the California Anti-SLAPP Project found at: � HYPERLINK "http://www.sirius.com/~casp" ��http://www.sirius.com/~casp�


� For examples of SLAPPs in UN/ECE countries see, the Friends of the Lubicon web page at: � HYPERLINK "http://www.tao.ca/~fol" ��http://www.tao.ca/~fol� (Daishowa Paper Manufacturing Co. Ltd., a Japanese multinational, sued Friends of the Lubicon (FOL) when FOL lead a boycott against Daishowa for planned logging activities in areas claimed by the Lubicon) (Canada); Protect Our Mountain Environment v. District Court, 677 P. 2d 1361 (Colo. 1984) (United States); the McSpotlight web site: http://www.mcspotlight.org/ with information about a libel case filed by McDonalds against citizens for distributing pamphlets with information criticizing McDonalds (this has become known as the McLibel case) (United Kingdom); the McSpotlight web site also reports that McDonalds has charged citizens in other UN/ECE countries with defamation as well, see � HYPERLINK "http://www.mcspotlight.org/company/other_mclibels/index.html" ��http://www.mcspotlight.org/company/other_mclibels/index.html�  (Scotland, Poland, United Kingdom, United States).


� Pring, supra note 2, at 8-9.


� Id. at 217 (Appendix: The SLAPPs Study Methods and Findings: A Conflict Between Democracy and Capitalism).


� Id. at 1-2.


� Wells, Exporting SLAPPs: international use of the U.S. ‘SLAPP’ to suppress dissent and critical speech, 12.2 Temple Int’l & Comp. L.J. 457, 461 (1998).


� U.S. Constitution, 1st Amendment.  In McDonald v. Smith, 472 U.S. 479 (1985), the U.S. Supreme Court traces the English roots of the Petition Clause.  


�Protect Our Mountain Environment v. District Court, 677 P. 2d 1361 (Colo. 1984) (a state SLAPP case in which citizens unsuccessful in their opposition to development were granted dismissal of the developers' action against them).


�Id. at 1369.


�Pring, supra note 2, at 168. 


�Id. at 20.


�Id. at 170.


�Id. at 169.


�Id. at 169-170. 


�Id. (quoting Complaint for Malicious Prosecution and Abuse of Process at 6, Styles v. McKeon Construction, No. 270793 (Super. Ct., Sacramento County, Cal., filed Dec. 1977)).


�Id. at 170.


�Id.


� The Canadian Province of British Columbia passed an anti-SLAPP law, the Protection of Public Participation Act (Bill 10) in early 2001.  Unfortunately a new government repealed the law in August 2001.  Although there is currently no federal anti-SLAPP law in the U.S., approximately 16 U.S. states have state anti-SLAPP laws.  See the California Anti-SLAPP Project found at: � HYPERLINK "http://www.sirius.com/~casp" ��http://www.sirius.com/~casp� for links to the state laws.  The Philippines Clean Air Act includes an anti-SLAPP provision.  Philippine Clean Air Act of 1999, Chapter 5, section 43 (available at: � HYPERLINK "http://www.elaw.org/assets/pdf/philippines.caa.pdf" ��http://www.elaw.org/assets/pdf/philippines.caa.pdf�).


� This model bill (it is not law), the Citizen Participation in Government Act of 1995, can be found on the Internet at the California Anti-SLAPP Project’s web site at: � HYPERLINK "http://www.sirius.com/~casp/halt.html" ��http://www.sirius.com/~casp/halt.html�.


� Id. at sec. 4.


� Id. at sec. 6(a) and (b).


� Id. at sec. 6(c) and (e).


� Id. at 6(g).


� Id. at 6(h).





� The guiding statute on injunctive relief, Civil Procedural Code of RA, Art. 97 states:


 The Court, through solicitation of an interested person, undertakes remedies (injunctive measures) to ensure a law suit, and should take such matters where the failure to do so would make impossible or more difficult the enforcement of a judicial act. The guarantee of a lawsuit is permitted in any stage of a court procedure…As a guarantee of a law suit the civil code stipulates: To prohibit the defendant in doing some actions.


� 	The Council of State is the main administrative court in Belgium. It judges the legality of administrative acts (individual and regulatory), and has the power to annul an illegal act. Since 1989/1991 (two laws where adopted, the latter expanding the powers of the Council of State), the Council of State also has the power to suspend an act, pending the outcome of the annulment procedure. 


� 	 « A.S.B.L. » or « association sans but lucratif » is a non-profit organisation registered under Belgian law.


� 	The “Cour de cassation” is the Supreme Court of Belgium.


� 	Belgium is a federal state, made up of three communities and three regions. Environmental competences are to a large extent attributed to the regions.


� 	The law merely states that the plaintiff must have an interest, without specifying the characteristics of that interest (art. 19 of the co-ordinated laws on the Council of State). 


� 	As indicated above (note 1), the Council of State did not have the power to suspend administrative acts until 1989/1991. As it will occur later on, the fact that the Council of State now does have that power to suspend administrative acts does not change the relevance of the present case.


� 	Cour de cassation, 25 October 1985, A.S.B.L. Neerpede blijft vs. Commune of Anderlecht.


� 	As indicated earlier, the Council of State did not have the power to suspend administrative acts until 1989/1991. 


� 	But some inferior civil courts grant access to justice to environmental organisations to protect their procedural rights (right to partipate ; access to justice in front of the Council of State) if the adverse party does not assert a ‘proper’ (substantial) right. 


� 	« Référés » is the normal civil emergency procedure, referred to above, case n° 1, point 4, as opposed to the « special » procedure set in place for environmental organisations, cf. above introduction to the present case.


� 	The Council of State refers implicitly to its case-law established by the case of 11 August 1989, n°32.953, Wellens and consorts, according to which national environmental organisations may have sufficient interest in challenging an administrative act likely to threaten a rare protected species.


� 	It should be noted, however, that the frog in question is protected under Walloon law.


� NGOs cited the Czech “Administrative Procedure Act “, § 3, in making this assertion.





� Every person can bring a constitutional complaint against interference with Basic Constitutional Rights 


� Extraordinary legal remedy allows anybody to seek review of alleged violations.  This is done as an alternative to claiming an “action in the public interest,” because appellate bodies can easily refuse the latter claim.    


   


� Citing “Declaration of Fundamental Rights and Freedoms,”  Article 11 (4), 36 (1)





� Every person can bring a constitutional complaint against interference with Basic Constitutional Rights 





� “Constitution of the Czech Republic”, article 100 (right of communities to the self-government); “Declaration of Fundamental Rights and Freedoms,” Art. 36 (1) (right to fair trial), Art. 36 (2) (“when a state administration body affected one’s rights, that person make seek judicial relief”)





� Awaiting a final decision, plaintiffs intend to resubmit their complaint if a permit is issued.


� In examining legal claims German courts generally distinguish between an examination of admissibility and an examination of justification. First, the court investigates the admissibility of an action or other applications. Only when the charge is found to be admissible will the court investigate the justification of the action or application (i.e. the substantive legal situation).  As such, access to justice depends upon this examination of admissibility. It comprises certain formal requirements, such as the competence of the court, and in particular, the right of action / right to apply.  The right of action or right to apply (§§ 42, paragraph 2 of the Code of Administrative Procedure [VwGO]) is only valid if the plaintiffs are asserting the infringement of his or her own rights, and such an infringement of rights is at least deemed plausible.  The plaintiff must assert the infringement of a subjective public right which, in addition to protecting the interests of the general public, must at least aim to protect the plaintiff's own rights.


  


This approach (limiting the judicial review to an infringement of the plaintiff's own rights) has certain implications, not only within the context of examining admissibility, but also in the examination of justification, in that it determines the extent of examination by the court (control breadth): The court confines itself to examining those provisions which protect third parties. In the case of actions for annulment, as in this instance, the court will annul the contested administrative act "provided the administrative act is unlawful and the rights of the plaintiff are thereby infringed" (§ 113, paragraph 1 of the Code of Administrative Procedure [VwGO]). Infringements of rules not designed to protect the plaintiff will be disregarded and will not lead to the annulment of the official decision.  This is of particular significance for infringements of procedural provisions that, in many cases, are not designed to protect individuals but instead serve solely to protect the interest of the general public in a meaningful and expedient organisation of proceedings.





The limitation of access to justice and the narrow scope of examination contrasts with the high density of control (control depth) of the judicial review. The intensity of the administrative law review is comparatively high in Germany. It even allows the court, in some cases, to review discretionary or prognostic decisions by the administration, whereby limits and other standards specified in administrative provisions are often used as yardsticks (cf. also 6.A) (3)).  


� According to VwGO § 48, paragraph 1, No. 5, the Higher Administrative Court [VGH] has jurisdiction in the first instance for disputes concerning development consent procedures for waste combustion plants, both in the case of actions for annulment and in the case of applications for interim injunctive relieve.


� If approximate values are available for the interests of the plaintiff, these shall be decisive. The general figure of DM 8,000 cited in § 13 of the Court Costs Act [GKG] may only be used as a basis in the absence of approximate values. A working party of judges has prepared a catalogue of guideline values for jurisdictional amounts, which is updated and amended at regular intervals (printed in: Redeker/ von Oertzen, Verwaltungsgerichtsordnung - Kommentar, 13th edition, Stuttgart 2000, § 165, marginal number 19 ff.)


� Calculated in accordance with § 11, paragraph 2 and in conjunction with Annex 1 to § 11, paragraph 1 of the Court Costs Act [GKG]


� In Germany, to date, altruistic legal action by an association has only existed at Länder level (see nt. 1 below) (i.e. only in order to appeal against measures by the Länder administration).  At the Federal level, no altruistic legal action by an association has thus far existed under valid law (see nt. 2 below); at present, the Federal Nature Conservation Act only regulates the rights of recognised nature conservation associations to participate in certain administrative procedures and measures which involve impairment of nature and landscapes, and the prerequisites governing the recognition of such associations  (§ 29 of the Federal Nature Conservation Act [BNatSchG]). 


According to § 29 of the Federal Nature Conservation Act [BNatSchG] an association is recognised as having the right to participate in development consent procedures if (1) the main purpose of the association, as defined in its Articles of Association, is to promote, for non-profit purposes and not for a limited period of time only, the cause of nature and landscape conservation; (2) its scope of activity covers at least the territory of one of the Federal Länder; (3) there is sufficient evidence  that the association is able to pursue its objectives adequately.  This assessment shall be based on the type and scope of its activities, as well as on its members and capacity; (4) it is exempt from corporate income tax because of its non-profit character; and (5) entry is open to anyone who supports the association's objectives.


However, according to a draft Act to Amend the Federal Nature Conservation Act [BNatSchG] (see nt. 3 below), which is expected to be adopted shortly, an (altruistic) legal action by recognised nature conservation associations will be introduced at Federal level.  As such, in future, subject to certain requirements, recognised organisations will also be able to take legal action against various measures, including those of the Federal administration, with the claim that the provisions of environmental legislation are infringed.





NOTE 1: Rights to legal action by an association are provided in the following Länder acts: Berlin (§ 39 a of the Nature Conservation Act [NatSchG]), Brandenburg (§ 65 of the Nature Conservation Act [NatSchG]), Bremen (§§ 44 ff. of the Nature Conservation Act [NatSchG]), Hamburg (§ 41 of the Nature Conservation Act [NatSchG]), Hesse (§ 36 of the Nature Conservation Act [NatSchG]), Lower Saxony (§ 60 c of the Nature Conservation Act [NatSchG]), Rhineland-Palatinate (§ 37 of the Landscape Management Act [LPflegeG]), Saarland (§ 33 b of the Nature Conservation Act [NatSchG]), Saxony (§ 58 of the Nature Conservation Act [NatSchG]), Saxony-Anhalt (§ 52 of the Nature Conservation Act [NatSchG]), Schleswig-Holstein (§ 51 c of the Nature Conservation Act [NatSchG]), und Thuringia (§ 46 of the Nature Conservation Act [NatSchG]).





NOTE 2: Additionally in this context, we would also point out that associations are additionally authorised to take action if they themselves are the owners of a property – for example, in the area of impact of a (potentially) environmentally harmful plant – even if such a property was acquired for the sole purpose of obtaining the right to take action.





NOTE 3: � HYPERLINK "http://www.bmu.de/fset800.htm" ��http://www.bmu.de/fset800.htm�.    





� In the case of development consent procedures, there is no need to lodge an appeal before bringing an legal action (§ 74, para.1, sentence 2 in conjunction with § 70 of the Law on Administrative Procedures [VwVfG]). This is an exception to the normal procedure, whereby the lodging of an appeal (§§ 68 ff. of the VwGO) is generally required before bringing an legal action.


� Renewed participation is also necessary in the case of an unaltered plan if the planning authority feels it necessary to conduct fresh investigations concerning nature conservation, integrate the results into the procedure, and base its planning decision on this – cf. Federal Administrative Court ruling [BVerwGE] 87, 62 <70 f.>.


� According to § 22 of the Brandenburg Nature Conservation Act [BbgNatSchG], territories may be designated a conservation area by means of legal ordinance. According to the provisions of the ordinance, prohibited actions include those that alter the character of the area, damage the ecological balance, disfigure the landscape, impair the enjoyment of nature or otherwise contravene the purposes of special protection.  The legal ordinance determines the subject of protection, the protective purpose, and the orders and prohibitions required in order to attain goals of protection.  





Where the territory has not yet been designated a conservation area but is intended to be designated as such, an area may be temporarily protected for a period of three years, which may be extended by one year, if the intended protective purpose is deemed to be threatened by changes. According to the more detailed provisions of the legal ordinance or court order, any actions deemed likely to permanently alter the subject of protection are prohibited in the protected area (§§ 27, 28 of the Brandenburg Nature Conservation Act [BbgNatSchG]). However, an exemption from the prohibitions under the Brandenburg Nature Conservation Act [BbgNatSchG] may be issued subject to certain preconditions (§ 19 of the Brandenburg Nature Conservation Act [BbgNatSchG]).





In addition, ordinances designating conservation area may allow for licenses for certain activities within the area.  However, the licence may be issued only if the intended action does not contravene the intended protective purpose, or only insignificant (§ 19, paragraph 2 of the Brandenburg Nature Conservation Act [BbgNatSchG]). 


  





� According to § 29 of the Federal Nature Conservation Act [BNatSchG] an organisation is recognised if (1) the main purpose of the society, as defined in its Articles of Association, is to promote, for non-profit purposes and not for a limited period of time only, the cause of nature and landscape conservation; (2) its scope of activity covers at least the territory of one of the Federal Länder; (3) there is sufficient evidence suggesting that the association is able to pursue its objectives adequately.  This assessment shall be based on the type and scope of its activities, as well as on its members and capacity; (4) it is exempt from corporate income tax because of its non-profit character; and (5) entry is open to anyone who supports the association's objectives.


� German law holds that only small projects used for public purposes can exempt land otherwise designated as protected.  The land in question failed on both counts.





� A right of standing for associations does not exist at the federal level in Germany.  However, the draft of federal natural law suggests possible standing in matters involving federal projects (e.g. federal highways and waterways).  





� The German environmental group, Naturschutzbund (Nabu), was an interested third party in this suit. Given the cost and scope of the case, however, Nabu and BUND signed a contract of collaboration, BUND would the only party officially bringing the suit. The public, however, perceived both groups as parties to the suit. 





� . Under German law, the Federal Administrative Court has jurisdiction over cases concerning traffic projects in the context of the reunification.


� As evident in the “The Nature Preserve Case”, however, often a successful ruling that the proceedings were unlawful in the absence of public involvement will not void the decision made at the proceedings.  





� Under German law, development projects involving federal waterways require public participation.  


� Joined as a “friend of the defendant,” the State Highway Management Company, project developer and financial manager of the proposed construction, the party is third-party intervenor. This status is for non-major parties that, nevertheless, have a legitimate interest in the outcome of the proceeding. The court must separately make a resolution on accepting someone as friend of the plaintiff or of the defendant.


� In the instant matter, despite a highway project being involved, there was no need to perform an EIA prior to construction, because the law on EIA entered after the filing of the first application and thus was not applicable.





� In addition to EIAs, NGO standing is accomplished pursuant to Art. 98 paragraph 1 of the Act No 53 of 1995 on Environmental Protection (Environmental Act), which states that “associations formed by citizens for the representation of their environmental interests and other social organizations not qualifying as political parties or interest representations - and active in the impact area…shall be entitled in their area to the legal status of being a party to the case in environmental protection state administration procedures”. 


� The complete standard of review under the Act is as follows:


The applicant may appeal to the court, if his application for data of public interest is not satisfied.


The organ handling the data shall prove the lawfulness of any refusal.


The action shall be instituted against the organ, within 30 days reckoned from the communication of the refusal, which refused to issue the information requested.


All those who otherwise have no contentious legal capacity may also be parties to the action.


(…)


The court shall act in priority procedure.


If the court sustains the application, it shall oblige the data handling organ to disclose the requested data of public interest in its decision.


� Separately, the EPAC began proceedings against the Union of Evangelist Churches, which did not undertake any construction activities at the time of trial.


� EPAC surmounted this obstacle by taking a subpoena from the judge containing a signature line and bringing it to the defendant, thereby forcing the defendant to sign and authorize the case to begin.





� Under the Polish Code of Administrative Procedure, individuals can participate in proceedings as a matter of law if they are a party in proceedings, or an individual or legal person with a legal interest.





� Protocol for EIS’ is provided by: Memorandum of the Minister of Environment, May 13, 1995.  


� Relevant legislation includes: The Federal Law “ On Federal Parliament Deputy Status” 1993; Moscow Oblast Law “On Moscow Oblast Duma Deputy Status” 1995;  Articles 42 of the RF Constitution, Chapter 24 of the RF Civil Procedural Code; Art. 11-13 of the RF Law on Environmental Protection; and State Environmental Expertiza Rules (regulated by the Federal Law “ On Environmental Expertiza,” adopted by the Russian Parliament 1995).





� Jon Gaulslaa, An overview of a breach of fundamental human rights and internal Russian law. The author of this working paper is a lawyer with a special degree in International Law from the University of Oslo, Norway, 1988. http://www.bellona.no/imaker?id=10052&sub=1





� With respect to standing the Dutch civil law of old made little specifications. As in most jurisdictions ‘interest’ tended to be seen only as financial interest or property interest and of course physical integrity. This changed in 1987 when the High Council (the nation’s highest court) decided that “interested” parties should also include organisations pursuing public interest goals, both stated in their statutes and evident in their regular activities.  Consequently, since 1987 environmental NGOs are recognised by every court as having a legal interest in protecting the environment. This is a general interest and there is no need for ownership or other more specific interests. 





� Usually in the Netherlands a decision by a government body can be challenged in an administrative court. These administrative courts are manned by specialised judges.





� The only exception is if the statute is contrary to an international agreement, including European Law.





� Access to an administrative court is denied not only for “formal” statutory law (approved by government and parliament) but also for regulations of a general character, not limited to specific persons or objects. Where as here, a government decision cannot be challenged domestically in an administrative court, parties can challenge the action or decision in a civil court of law (i.e. The Court of the Hague). In this, the government is summoned for committing a ‘wrongful act” (i.e. a violation of the civil code).





� From the facts, it seems probable that the Vice Minister in reversing his decision probably saw little chance of winning befire the court.  Information about the applications revealed by the media suggest that the applications lacked the sufficient data and were not complete.


� The issue of interim relief had not been referred to the ECJ and was not addressed by the Court.  The Advocate General noted that in spite of its impact on the enforcement of national provisions designed to implement Community environmental law, this issue had not been referred for guidance to the ECJ and advised the Court not to address it (para 10 of the Opinion).


� Referring to C435/92 Animaux Sauvages and other cases on point, ECJ noted that  Article 2 of the directive, referring to economic interests, did not constitute an autonomous derogation in terns of designating SPA’s.





The Court noted that, having regard to its judgment in Leybucht Dykes, Article 6(4) of the habitats directive (which by virtue of Article 7 of the habitats directive applied to SPAs) widened the grounds for encroaching on the area of a designated SPA to include economic and social grounds. It also noted however that Article 7 of the habitats directive only amended Article 4(4) of the wild birds directive and had not amended paragraphs (1) and (2) of Article 4, thus economic requirements did not enter into consideration at the stage of classifying an SPA and could only be taken into account in the circumstances set out in Article 6(4) once the site was already designated.





� Reported at [1975] 2 WLR 316.


� Reported at [1987] 1 WLR 670, see page 680.


� According to Articles 4 and 11 of Ukraine Law: “About provision of sanitary and epidemic commonwealth of population” citizens have the right to households and resting conditions that are safe for health and life. In this, proposals for the expansion and refurbishment of any facility shall be subject to compulsory sanitary epidemic examination. 





In addition, under Article 15 of Ukraine law: “About provision of sanitary and epidemic commonwealth of population,” government officials are required to maintain the most favorable living conditions and provide for improvement of people’s health possible in making decisions regarding expansion and refurbishment of facilities. Finally, article 5 of Ukraine law “ About city construction fundamentals” requires that during these deliberations the interests of citizens who use buildings, spaces adjacent to, or parts of the construction area be provided for.





�. This summary by the registry does not bind the Court.


� See [case citation]


� See also Stec, S. “New Phase in the Legislative Struggle for Environmental Protection in Central and Eastern Europe,” 15 Ecodecision 22-23 (Winter 1995).


� It is important to note that most such protection regimes were established during the period of communist rule, after the lands had been nationalized.


� citation and quote.


� Citation and quote.


� Compare _____________ [need Dutch case or interpretation etc. stating that the law [constitution?] places a fundamental obligation on state organs to fulfill the right to a healthy environment within the limits of their power].  See also Y. Shemshuchenko, “Human Rights in the Field of Environmental Protection in the Draft of the New Constitution of the Ukraine,” in S. Deimann and B. Dyssli, eds., ENVIRONMENTAL RIGHTS: LAW, LITIGATION AND ACCESS TO JUSTICE (London: Cameron May, 1996), 33-40, 35 (“the human right to a healthy environment is actually the right of an individual to demand the maintaining of ecological standards, set up by law”).


�Id. at 35.


�Id.


� See Constitution of the Republic of Hungary, Art. 32/A; see also Act XXXII of 1989.


� [Rest article? Check]
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